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| URGENT — BANKERS 


and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 








Yet this comprehensive book is not limited in scope to bank tellers. It can also 
verve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 


* stepping stones that develop execu- 


Mail This Handy Coupon Today 


tive ability 

training tellers to give information 
to the public 

teller influence outside of the bank 

teller salesmanship 

different types of accounts 

how the bank can help the teller 
minimize check losses 

examination of checks 


* our monetary system 


Bankers Publishing Company 
|465 Main St., Cambridge 42, Mass. | 
Send me Alcorn’s The Bank Teller: His Job 
| and Opportunities. If it meets with my approval | 
I will mail you $4.00 within five days. Otherwise, 
|1 may return it within five days and pay nothing. | 


* combining paying and receiving de- 
partments | 
+ machines that eliminate errors, te | Banke vm | 
duce costs, prevent fraud, speed | | 
teller’s service 
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1949 Edition 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over $,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 


How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 


pound interest? At 4 per cent? 


Completely Revised 
For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 


‘those which have already appeared. 


Convenient Arrangement 
The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 
Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 
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Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- | nothing. 


What are the advantages of issuing 
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serial bonds? | { 
Are there any bonds totally exempt IIs cccciasciueosscetsevciguiatinsesvuaniutessccnaseaiaehietiaciones | 
from both Federal and state taxes? 
Are any stocks on the New York | NAG OE NI scion scsnctsscasscsnasasscsusicseanssiobensoass | 


Stock Exchange available in less 
than 100-share lots? 
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A GUIDE TO 
BANK CORRESPONDENCE 


By ROBERT MORRISON 






























This book is a complete treatment of the subject of bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment of 
all kinds of communications with a bank’s customers and 
eorrespondents. 





The theory of letter writing is digested down to essentials, 
the emphasis being on the actual writing of bank letters. 
There are many illustrations of actual bank letters. 





The author is instructor of Business Communications at 
the University of Kansas and this book is the result of a 
survey of bank letter writing methods of banks in all parts 
of the country. 


Price $5.00 Delivered 
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Price Regulation of Bank Service Charges 


On May 16, 1951 the Office of Price Stabilization froze 
bank price charges at the highest price obtained for the service 
between December 19, 1950 and January 25, 1951. Banks com- 
mencing business after January 25, 1951 or old banks in- 
augurating a new service after that date had their ceiling prices 
fixed by those of their closest competitors or by direct appli- 
cation to O.P.S. for a ceiling price. The ceiling prices thus 
obtained are still in effect in all cases except as to the few 
banks who have applied for and have been granted relief by 
O.P.S. under section 20 of Ceiling Price Regulation 34. 

The most recent amendment to Ceiling Price Regulation 
84 known as SR 22 is concerned solely with banks and permits 
a certain amount of modifications and adjustments in service 
charges. 

Under this supplementary regulation alternative methods 
of computing earnings credit on depositors’ checking accounts 
are provided. The regulation provides in this regard: 


“You may apply to the Director of Price Stabilization, Attention: 
Chief, Service Trades Branch, Washington 25, D. C., for permission to 
change your method of computing the earnings credit on depositors’ 
checking accounts from one of the following methods to another of the 
following methods: (a) An average daily balance for the month, with 
customary deductions for float and reserve; or (b) the depositor’s mini- 
mum balance for the month, without deduction for float and reserve; or 
(c) by adding the highest balance appearing during a month and the 
lowest balance appearing during the same month, dividing the total by 
two, and making customary deductions for float and reserve. Your ap- 
plication under this section must contain an explanation of your present 
method (included in the foregoing list of alternatives) of computing 
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earnings credit on depositors’ checking accounts and a statement of 
which of the alternative methods provided for herein you propose to use 
in lieu of your present method. You may not change your method of 
computing your earnings credit on depositors’ checking accounts under 
this section until you are advised in writing of OPS approval. Nothing 
in this section shall be construed to authorize any bank to lower the 
rate it allows to its depositors with respect to credit on depositors’ check- 
ing accounts.” 


With O.P.S. approval adjustments in the price charged 
for particular services may be made where the new schedule 
of ceiling prices will not result in an overall increase in revenue 
from service charges. The new regulation states: 


“Banks which now have a schedule of service charges on depositors’ 
checking accounts may apply to the Director of Price Stabilization, At- 
tention: Chief, Service Trades Branch, Washington 25, D. C., for per- 
mission to substitute another schedule therefor, provided: 

(1) The aggregate proceeds that would have been received from the 
proposed schedule of service charges on depositors’ checking accounts 
had that schedule been in effect during the last preceding fiscal year do 
not exceed the aggregate proceeds actually received from the service 
charges on depositors’ checking accounts in effect during that period; 

(2) The proposed schedule of service charges on depositors’ checking 
accounts will not result in the discontinuance of any service rendered 
during the base period to any class of depositor; and 

(8) The requested plan is fair and equitable to all classes of deposi- 
tors and particularly that smaller depositors will not be subjected to an 
unreasonable increase in charges under the requested plan. 

(b) If you are a bank applying for permission to change your sched- 
ule of service charges on depositors’ checking accounts under this sec- 
tion, your application must contain the following information: 

(1) An explanation of your present service charge plan including 
rates on depositors’ checking accounts of various categories. 

(2) An explanation of the requested plan and rates of service charges 
on your depositors’ checking accounts of various categories. 

(3) A statement of (i) the total income actually received from the 
service charges on your depositors’ checking accounts during the last 
preceding fiscal year, (ii) the total income actually received from serv- 
ice charges on your depositors’ checking accounts in each of every third 
month of the last preceding fiscal year and (iii) the total income that 
you would have received from service charges on your depositors’ check- 
ing accounts in each of the same months as in subdivision (ii) if the 
requested schedule of service charges described in sub-paragraph (@) of 
this paragraph had been in effect. The statement of income required by 
this subparagraph must include an analysis of all established categories 
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of depositors’ checking accounts that would have been affected under the 
proposed schedule but must exclude income received from other service 
charges not included in the present or proposed service charge schedule. 

(4) If you have ever been authorized to adjust your service charges 
by the Office of Price Stabilization, you must adequately identify the 
order by which you were authorized to make such adjustment. 

(5) If you have changed from a non-par bank to a par bank under 
section 5 of this regulation, you must adequately identify your applica- 
tion therefor, and any order issued with respect thereto. 

(c) You may not change the schedule of service charges on deposi- 
tors’ checking accounts under this section until you are advised in writ- 
ing of OPS approval, which will be given only where granting such ap- 
proval is consistent with the purposes of the Defense Production Act 
of 1950, as amended.” 


With O.P.S. approval the new regulation also allows a 
bank to substitute a check clearance service charge to the maker 
in place of an exchange charge to the payee or indorser. The 
regulation here states: 


“If you are a bank which now imposes an exchange charge for check 
clearance on the payee or endorser of a check (nonpar system) and you 
now wish to impose a service charge on the maker of the check (par 
system), you may, under this section, apply to OPS for permission to 
change from the non-par system to a system of service charges appli- 
cable to depositors’ checking accounts. However, you must make a 
showing that the total calculated income from the application of pro- 
posed service charges to depositors’ checking account, had they been in 
effect during the last preceding fiscal year, would not have exceeded the 
total income actually received from the service charges on depositors’ 
checking accounts, and exchange charges in effect during that fiscal year. 

Your application under this section must be submitted to the Direc- 
tor of Price Stabilization, Attention: Chief, Service Trades Branch, 
Washington 25, D. C., and must contain the following information: 


(1) An explanation of your present schedule of exchange charges 
and service charges on depositors’ checking accounts, if any. 

(2) An explanation of the service charge plan and schedules ap- 
plicable to depositors’ checking accounts which you propose to institute 
in lieu of the exchange charges. 

(3) A statement of (i) the total-income actually received from ex- 
change charges and service charges on depositors’ checking accounts, if 
any, during the last preceding fiscal year, (ii) the total income actually 
received from exchange charges and service charges on depositors’ check- 
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ing accounts, if any, in each of every third month of the last preceding 
fiscal year, and (iii) the total income that you would have received 
from service charges applicable to depositors’ checking accounts in each 
of the same months as in subparagraph (ii) if the requested plan de- 
scribed in subparagraph (2) of this paragraph had been in effect, with 
an explanation, including wherever feasible, item counts of how you 
arrived at such totals. 

(4) If you have ever been authorized to change your schedule of 
service charges on depositors’ checking accounts under any section of 
Ceiling Price Regulation 34, as amended, or this supplementary regula- 
tion, you must adequately identify your application and any order is- 
sued with respect thereto. 


If your application, under this section is approved by OPS as here- 
inafter provided you must discontinue your exchange charges before in- 
stituting your approved schedule of service charges. You may not 
change from a nonpar system to a system of service charges applicable 
to depositors’ checking accounts under this section however, until you 
are advised in writing of OPS approval, which will be given only where 
granting such approval is consistent with the purposes of the Defense 
Production Act of 1950, as amended.” 


The new regulation allows a bank establishing a new 
branch to use for that branch the ceiling prices of another 
branch of same bank provided the later branch was in ex- 
istence on January 25, 1951. Where there is no old branch 
in existence on January 25, 1951 application may be made 
to charge at the new branch the same rates charged at the 
principal office. The regulation thus provides: 


“Tf during the base period, December 19, 1950 to January 25, 1951, 
inclusive, you had a branch office or offices with a substantially uniform 
schedule of service charges and subsequent to January 25, 1951, you 
open or plan to open a new branch office, you may apply to the Director 
of Price Stabilization, Attention: Chief, Service Trades Branch, Wash- 
ington 25, D. C., for permission to establish at the new branch office 
the uniform schedule of service charges in effect at your other branch 
office or offices during the base period. 

Banks without branch offices during the base period: If you are a 
bank which did not have any branch offices during the base period, De- 
cember 19, 1950 to January 25, 1951, inclusive, and subsequent thereto 
you open or plan to open a new branch office, you may apply to the 
Director Price Stabilization, Attention: Chief, Service Trades Branch, 
Washington 25, D. C., for permission to charge in the new branch office 
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the ceiling prices for services which the principal office charges for the 
same services supplied therein. 


If you are applying for permission to establish ceiling prices for your 
services under paragraph (a) or (b) of this section your application 
must contain a list of the addresses of the principal bank and all branch 
offices together with a schedule of the ceiling prices for services in effect 
at the principal office on the date of your application and if you have 
ever been authorized to adjust your service charges by the Office of Price 
Stabilization, you must adequately identify the order under which you 
were authorized to make such adjustment. You may not supply the 
services for which you are requesting a ceiling price under this section 
until you are advised in writing of OPS approval, which will be given 
only where granting such approval is consistent with the purpose of the 
Defense Production Act of 1950, as amended.” 


A bank which is the result of a merger or consolidation 
which took place after January 25, 1951 may take over the 
ceiling prices of its largest predecessor provided the predeces- 
sor contributed more than 2/8 of the total deposits. The regu- 
lation states in this regard: 


“Two or more banks which have merged or consolidated since Janu- 
ary 25, 1951, may determine the ceiling prices for their services pursuant 
to this section if, during the base period, one of the banks involved in 
the merger or consolidation had a uniform schedule of service charges 
in all of its offices and on the next preceding June 30 or December 31, 
whichever date is closer to the date of the merger or consolidation, was 
alone or with its branches as the case may be, accountable for 66 2/3 . 
percent or more of the total time and demand deposits of the merging 
or consolidating banks. In such event, the bank resulting from the mer- 
ger or consolidation may apply to the Director of Price Stabilization, 
Attention: Chief, Service Trades Branch, Washington 25, D. C., for 
permission to establish as the ceiling prices for its services, the ceiling 
prices which the bank accountable for 66 2/3 percent or more of the 


total time and demand deposits had in effect on the date of the merger 
or consolidation. 


If you are a bank applying for permission to establish the ceiling 
prices for your services provided for in paragraph (a) of this section, 
your application must contain a statement showing how you are eligible 
to establish your ceiling prices as provided therein together with sched- 
ules of the service charges in effect at each of the merged or consolidated 
banks on the date of your application. You may not establish your 
ceiling prices under this section until you are advised in writing of OPS 
approval, which will be given only where granting such approval is con- 
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sistent with the purposes of the Defense Production Act of 1950, as 
amended.” 


The new regulation also permits, with O.P.S. approval, 
new service charges where the new charge was in effect at the 
main office or a branch on a trial basis during December 19, 
1950 to January 25, 1951. The regulation provides: 


“If you have one or more branch offices and during the base period 
the prices for your service charges were centrally determined and had 
substantially uniform application in your principal bank and your 
branch offices, but during the base period you were supplying a service 
at a new charge (trial service charge) at your principal office or at a 
branch office to determine the feasibility of installing that charge in 
your other offices, you may apply to the Director of Price Stabilization. 
Attention: Chief, Service Trades Branch, Washington 25, D. C., for per- 
mission to supply such service at the trial service charge price estab- 
lished for its supply in all of your offices, provided you submit a state- 
ment indicating (1) that you price centrally out of your principal office. 
(2) during the base period the ceiling prices or pricing methods for all 
of your services were substantially uniform in all of your offices, (3) 
that the service was being supplied at the trial service charge price dur- 
ing the base period at an office which you shall identify by name and 
address, (4) a description of the service for which you are requesting 
permission to change your ceiling price and a statement of the present 
ceiling price and the base period trial charge therefor, and (5) that you 
desire to apply this trial service charge in all of your offices. 

You may not institute the charge under this section until you are 
advised in writing of OPS approval, which will be given only where 
granting such approval is consistent with the purposes of the Defense 
Production Act of 1950, as amended.” 








Comptroller of Currency Clarifies Legality 
of National Bank Dividends 


In the 1952 supplement to the Digest of Opinions relating 
to the powers and operations of national banks, the Comptroller 
of the Currency has included a new opinion dealing with the 
legality of dividend declarations by national banks. The full 
text of the opinion is as follows: 
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LecALity or DECLARATION AND PAYMENT oF DIvIDENDS. 


The principal problem for national bank directors to consider in 
determining the legality of a proposed dividend is the question what 
constitutes “undivided profits then on hand” or “net profits of the asso- 
ciation” as used in R. S. 5204 and R. S. 5199 (12 U.S. C. 56, 60). B.S. 
5204 reads, in part, as follows: 


“If losses have at any time been sustained by any such asso- 
ciation, equal to or exceeding its undivided profits then on hand, 
no dividends shall be made: and no dividend shall ever be made 
by any association, while it continues its banking operations, to 
an amount greater than its net profits then on hand, deducting 
therefrom its losses and bad debts.” 


A bank’s “undivided [or “net”] profits then on hand” include all capital 
funds exclusive of (1) the actual capital account, (2) that portion of 
the surplus account which is equal to the common capital account, and 
(8) reserve for contingency accounts. In other words, the following 
capital-structure accounts constitute a bank’s profits which are legally 
available for payment of dividends: 


1. That portion, if any, of the surplus account which is in excess 
of the amount of the common capital account. 


2. The undivided-profits account. 


A bank’s “Reserve for Bad Debts,” or its unallocated charge-off ac- 
count against loans, may be used only to absorb “statutory bad loans” 
(see Paragraph 6330) and loan losses, thereby freeing a correspondingly 
larger portion of the undivided profits, as constituted by the two ac- 
counts enumerated above, for the payment of dividends after deducting 
therefrom any remaining statutory bad debts and losses. However, the 
“Reserve for Bad Debts” and unallocated charge-off accounts against 
loans are not “undivided profits then on hand” in the sense that they 
constitute funds out of which dividends may be paid. 

An unallocated charge-off account against bonds occupies the same 
position as a similar account against loans. It is available for use only 
in absorbing statutory bad bonds or bond losses, and does not consti- 
tute “undivided profits then on hand” out of which dividend payments 
may be made. 

Reserves for Contingencies may be used to absorb statutory bad 
debts or losses in the assets against which they have been earmarked, 
or, if not earmarked, statutory bad debts and losses of any character; 
but they do not constitute “undivided profits then on hand” out of 
which dividend payments may be made. A board of directors is free to 
transfer all or any portion of a Reserve for Contingencies account to the 
undivided-profits account, but such a transfer should not be made on 
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an unsound basis for the purpose of legalizing the payment of a dividend 
that otherwise would be illegal. 


Depreciation reserves against Banking House or Furniture and Fix- 


tures, and reserves or unallocated charge-offs for the amortization of 
bond premiums, are not involved in computing a bank’s “undivided 


profits then on hand” for dividend-legality purposes. 


Neither is an 


unallocated charge-off against Other Real Estate, except to the extent 
that it absorbs losses in the other-real-estate account. 


1. 


ND = icsissniassheitinieiniinnabiiccnimnioninnnninamicneaciintilie $100,000 
I sisi stndastlidahemietelsidncemidioneniieimenenaianene 100,000 
I iia ilanhicuniannniies 8,000 
Reserve for Contingencies (bonds) ........ 6,000 
EE 6,000 
I ID icc cccnstccusiniuincininieiintlobintiiiiiiees 21,000 
RN TIIIINL sdicssiapateanaisiiuianininelaniincmnmanentinin 0 

$ 21,000 
ee Ie ODD iceinitinicinctcvsecnisienicnnionns 6,000 

$ 15,000 


The following examples may clarify the foregoing discussion: 


Net Profits 
on Hand 

8 0 
0 
8,000 
0 
0 
$ 8,000 


In this case, payment of dividends in any amount would be unlaw- 


ful, as net loan losses exceed the Net Profits on Hand. 
Net Profits 


RET aaa ae ee eT $100,000 
SD icici shined snail 120,000 
iia ci ciicricscnianisianieniin 20,000 

Unallocated Charge-Off: 
IN aisha 8,000 
IN siiihissbs tribes 5,000 
NE NINEED .scsidiintansieninionrerinimenirnmimenne 10,000 
Statutory bad loans ...............cscscssssssssessees 35,000 
I ID. gnteniitecieninciniemmmnmininnnennnn 8,000 
$ 53,000 


Less Unallocated Charge-Offs on loans 
ERTL Ca renee 13,000 


on Hand 
8 0 
20,000 
20,000 


0 
0 


$ 40,000 
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In this case, payment of dividends in any amount would be unlaw- 
ful, as net losses and statutory bad debts fully absorb the Net 
Profits on Hand. 


Net Profits 
on Hand 
I shanianiscninnininimonninnininnnnnnnm $100,000 8 0 
aii lies ciactllitartclaeaaly 50,000 0 
Undivided Profits ...............ccccccssccsssssssssoosees 40,000 40,000 
BROS: SAG) TICS cssssixeccscctsccesciddvicedsciccssestarte 10,000 0 
$ 40,000 
I: GORI . scittsecseninrviinnennmmiennen 30,000 
EE GI. . cceeeininnmminnonn 8,000 
$ 38,000 
Less Res. Bad Debts ...............csssesseeeeee 8,000 
$ 30,000 


In this case, the bank could legally declare a dividend not in excess 
of $10,000 (that is, Net Profits on Hand less net losses), assuming 
one-tenth of net profits for the preceding half year had been trans- 
ferred to Surplus prior to the above computations; see Paragraph 
6310 (Comptroller’s Digest of Opinions Ed.). 
Net Profits 


on Hand 
EE Sacsiitnithnliiinsiiiicinacieniiaieneiissininciaanoone $100,000 $ 0 
PN cecilia 200,000 100,000 
Undivided Profits .................cccccsscsssosssscseees 50,000 50,000 
ee RN DD sicinicinsisinicnicetiisteinintimniniien 20,000 0 
Unallocated Charge-Off on Bonds ............ 35,000 0 
$150,000 
DS iiscsitishsniiiiciesivitiniitiaaiisiaii 75,000 
I icici ictcintmatcsciaibantiiidiin 0 
a 50,000 
Btatebery ad Bema .n.cicncsccscecsscssssscsssercenes 30,000 
$155,000 
Less: 
Unallocated Charge-off on Bonds .... 30,000 
$125,000 
Less: 
BRes. Bhd TGs n.cecsscecccssccosesccscccescscoces 20,000 


$105,000 
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In this case, the bank could legally declare a dividend of $45,000, 
representing the remaining Net Profits on Hand after deducting the 
$105,000 of statutory bad loans and loan losses not provided for by 
the Reserve for Bad Debts and Unallocated Charge-Off. 


. «64, ¢@ 


In addition to the foregoing, it should be borne in mind that no divi- 
dends may be declared or paid on common stock until cumulative divi- 
dends on any outstanding preferred stock have been paid in full (section 
302 of the Act of March 9, 1933; 12 U.S. C. 51b), and that no dividends 
may be paid if the bank is in default on the payment of any assessment 
due to the Federal Deposit Insurance Corporation (section 18(b) of 
the F. D. I. Act; 12 U. S. C. 1828(b)). 








Insurance as Substitute for Chattel 
Mortgage Filing 


Remarks made by Newton P. Brack, Iowa Superintendent of Banking, 
at Iowa Bankers Association Convention on October 22, 1951. 


In our modern complex business world men are constantly seeking 
better methods of conducting their affairs. Alert minds are directed 
to the development of new procedures and business devices. Many 
clever and stream-lined innovations have been introduced which we find 
very useful and helpful. This fact has a tendency to create a habit of 
accepting almost everything that is new as being desirable. 

While recognizing that new business ideas, developed in recent years, 
have in many instances contributed much to the efficient conduct of 
business, we must at the same time also recognize that our decisions 
should not be too hasty or based upon superficial investigation, but 
should be reached after due deliberation and the exercise of old- 
fashioned caution. We should never forget that, that which may appear 
most attractive can well be fraught with perils not readily foreseen. We 
must remember that “all that glitters is not gold” and that “beauty is 
only skin deep.” 

I have recently had considerable concern over the practice of not 
filing chattel mortgages but substituting insurance against loss from non- 
filing. 

Therefore, I would like to suggest some of the problems that have 
given me this concern. 


The insurance, as I understand it, covers loss due solely to non-filing 





H 





serene fe 


THE BANKING LAW JOURNAL 491 


or non-recording of chattel mortgages. To recover under the policy, 
three conditions must exist. 


First, you must locate the property. Of course, this you would 
have to do to realize on the property if you had filed your chattel 
mortgage. 

Second, you must be unable to repossess the property. 

Third, inability to repossess the property must be caused by the 
non-filing or non-recording of the chattel mortgage. 

It is this third factor which gives me concern. I have contemplated 
a situation, where the right to take possession may be questioned on 
several grounds. Suppose that the description of the property is ques- 
tioned, or, in the case of after-acquired property, questions are pre- 
sented as to whether the property you claim is included within the 
language of the particular mortgage. If there has been an intervening 
recorded lien, the terms of the chattel mortgage become secondary, and 
in no event could you recover because you had not recorded it. 

How are you going to solve the question as to whether you would 
have been able to recover if the instrument had been recorded? How 
can it be determined that the loss was occasioned solely from failure 
to record until there has been a court decision? You have no case in 
court to determine the secondary question because you are bound to 
lose on the primary question of non-recording. Even if you did bring 
an action, the probabilities are that the judgment which will be entered 
against you would not clarify the secondary question. 

Another aspect of this insurance which I question, is, the determina- 
tion of the amount you are entitled to recover. These chattel mortgage 
non-filing policies provide that you are entitled to recover the balance due 
or the value of the property, whichever is the lesser. This is fair enough, 
as, of course, you could never realize more than the value of the property 
or more than the unpaid balance. But how is the value of the property 
to be settled? The value of the property is to be determined on the 
basis of the actual cash value at the time and place of the loss. 

Now it seems to me that considerable difficulty could occur in reach- 
ing an agreement as to the actual cash value of the property. If your 
chattel mortgage is recorded, the actual cash value presents no prob- 
lem, for it is determined in the open market where the property is ac- 
tually subjected to sale for the highest offer. 

There is another thought which I have regarding the use of insurance 
rather than filing mortgages which is aside from the business problem in- 
volved, and it relates to the position a bank holds in the community. 
Banks are peculiarly charged. with a public service responsibility. 
Of course, persons are induced to go into the banking business as in other 
businesses through the hope of a profitable investment. Nevertheless, 
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by its very nature, a bank is justified to exist because of its place in 
serving a community need. Banking practices should be conducted 
on a plane that will never unnecessarily injure others. Credit is ex- 
tended by merchants, by commercial institutions, and private citizens on 
the basis of the apparent quality of the risk in many instances. 

Now, if a bank has a chattel mortgage against the assets of a cus- 
tomer, I feel that it is only fair to other banks, as well as to others in 
the community, to reveal the true situation by following the ordinary 
and usual steps provided by statute for giving notice to the public. 

I recall an incident in my own experience in which a reputed well- 
to-do citizen made a loan with a bank in which I was interested. The 
loan was secured with a mortgage on the customer’s farm, his financial 
statement showing “no other debts.” The mortgage was recorded and 
thereupon it immediately came to light that this individual had procured 
a number of private loans. Some of these loans had been made by 
widows who could ill afford a loss. Fortunately, in this particular case, 
the liquidation did not turn out too badly. But, let us assume that the 
mortgage had not been recorded and that additional credit had there- 
after been extended on the apparent solvency and sound condition of 
the individual. The result, I am sure, is obvious. 

Personally, I feel if a bank had a chattel mortgage against the assets 
of a customer, it is grossly unfair to the community not to record the 
chattel mortgage in accordance with the law. 

In conclusion, I would say, owing to the considerations that I have 
mentioned and others which I have not discussed this morning, I am 
quite firmly convinced that insurance is no adequate substitute for 
chattel mortgage filing. 

I, therefore, suggest that you deliberate well such procedure which at 
best seems to offer no protection which is not already available, and only 
serves in educating the borrowers that their chattel mortgages will not 
be recorded, and also provides a splendid opportunity for crooks. 








| BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 







Lost Traveler’s Checks Properly Counter- 
signed Valid in Hands of Holder 


in Due Course 


In November, 1946, Emerson purchased, in Naples, Italy, 
fifty-one American Express travelers checks having a total 
face value of $5,010. In accordance with usual practice Kmer- 
son signed an application for the purchase of the checks and, 
at the company’s office at the time of the purchase, signed each 
check in the upper left-hand corner. Immediately thereafter, 
and contrary to his written agreement to countersign the checks 
“only at time of encashment and in the presence of the payer,” 
he proceeded to countersign in the lower left-hand space thirty 
of the checks, of the value of $3,000. Within a very few hours 
these thirty checks were lost, or stolen from him. He gave 
verbal and written notice of the loss to the Express Company 
but when the checks were ultimately presented for payment 
that company redeemed them. 


Emerson brought suit against the American Express Com- 
pany for the amount of the checks. The court ruled that when 
Emerson added his countersignature to the lost checks he 
rendered them wholly negotiable, and that therefore the Ex- 
press Company was protected in honoring them when presented 
by a holder in due course. Emerson v. American Express Co., 
Municipal Court of Appeals for the District of Columbia, 90 
Atl. 2d 286. The opinion of the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1559. 
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Appellant takes the position that the law of negotiable instruments 
does not govern this situation and that the case must be decided on 
principles of contract law. If that be so we think it plain that he cannot 
prevail. The contract between the parties obviously consisted of the 
application signed by the appellant and the exchange of his money for 
travelers checks. In signing the application appellant, who is a lawyer, 
expressly agreed that he would countersign each check only in the pres- 
ence of the “payer” to whom he was negotiating it. He also agreed that 
if he should “default or fail to observe any of the foregoing obligations; 
any and all risk, loss and expense shall be for the account of the under- 
signed and the American Express Company and its agents shall not be 
liable or accountable therefor in any respect.” Nevertheless he pro- 
ceeded at once to countersign the thirty checks in question and in that 
state they were lost by or stolen from him in a very few hours. Thus we 
have an express contract and a clear breach thereof by appellant. It 
requires neither argument nor citation to demonstrate that such breach 
stood in the way of his recovery under principles of contract law. 


But he builds an argument to the effect that the Express Company 
was derelict in its duty after he notified them of the loss of the checks. 
He says they should have circularized their agencies with notices to 
withhold payment of the lost or stolen checks. But in view of the fact 
that the checks were admittedly countersigned and in view of what we 
shall say later it seems rather plain that such circularization would not 
have had any practical effect, for it is well-known that travelers checks 
are cashable all over the world. The Express Company could hardly 
have been expected to reach and cover every possible bank, steamship, 
hotel and other business establishment to forestall negotiation of the 
checks. 


Appellant also says that his making of an application for refund on 
the company’s application blank “involved a corresponding legal duty 
on defendant to pay that claim.” We think that argument answers 
itself. There is nothing in the contract and no legal principle here 
applicable which would make the refund automatically grantable. 

Another ground on which appellant seeks to charge the Express Com- 
pany with liability is based on the words of the application which pro- 
vide that if he fails to observe any of his obligations (including of 
course the obligation not to countersign in advance), “any and all risk, 
loss and expense shall be for the account of the undersigned and the 
American Express Company and its agents shall not be liable or ac- 
countable therefor in any respect.” Appellant would have us read this 
to mean that because the Express Company had the right to charge him 
with the expense of investigating the loss or theft such right implied a 
duty to make such an investigation and that its failure to do so amounted 
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to a breach of contract. This we think would be a highly strained con- 
struction for it would be converting a permissive or discretionary right 
into a mandatory duty. We must hold that no liability can be based 
on such ground. 

Next, appellant argues that a fiduciary relation existed between him 
and the Express Company and that on principles of equity he was en- 
titled to recover. We find it difficult to follow this argument. No facts 
were presented in the trial court to show that any special relationship 
of trust and confidence was involved in the initial transaction—the pur- 
chase of the checks. As was said by Rugg, C. J., in Paulink v. American 
Express Co., 265 Mass. 182, 163 N.E. 740, 741, 62 A.L.R. 506: “No 
fiduciary relation existed between the parties. The defendant did not 
receive the money of the plaintiff in any trust capacity. The transaction 
was purely contractual in its nature. It related to the subject of nego- 
tiable instruments, which is governed by statutes and general com- 
mercial usages and had no connection with the subject of trusts.” Nor 
were any facts presented which would seem to have required the Express 
Company after notice of the loss or theft of the already-countersigned 
checks to do other than it did. We have already commented on the 
probable futility of such action. Appellant says the Express Company 
should have surrendered the checks to him after they had been redeemed 
but he presented no evidence in the trial court to show that he had 
suffered by the failure to receive the checks. We conclude that plaintiff 
did not make out a ease for recovery under contract law. 


Applicability of Negotiable Instruments Law. 

We think the rights of the parties are to be determined under the 
law of negotiable instruments, for such these checks undoubtedly were. 
Each of them was in the following form: 


U. S. Dollar Travelers Cheque 
When countersigned below with 
this signature 
catenin Before cashing write city, and date 19 ........ 


AMERICAN EXPRESS COMPANY 
at its paying agencies 
Pay this Cheque from our 
BUONO CO Be GR Re OE oaneccesssccissssenciccssesceveescosenssncssesnssces $100.00 
In United States 
One Hundred Dollars 
In All Other Countries 
At current buying rate 
. for Bankers’ Cheques on New York 
Countersign here in presence of Person cashing 
‘ Treasurer. 
This cheque is redeemable only at the company’s offices and bankers 


in United States 
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We have not been cited to any reported case involving this exact situa- 
tion (where travelers checks have been lost or stolen after being counter- 
signed) nor has our own search disclosed any. We turn first to a con- 
sideration of how instruments of this kind may be defined or classified. 
Williston states that such checks are a development from letters of credit 
and serve the dual purpose of a letter of credit and a draft on the issuing 
agency. Williston, Negotiable Instruments, 287-293 (1933). In Ogden, 
Negotiable Instruments, § 254 (3d ed. 1931), such checks are referred to 
as negotiable instruments. In 7 Am.Jur. 909, we find the statement 
that such checks are foreign bills of exchange and are negotiable instru- 
ments, citing Paulink v. American Express Co., 265 Mass. 182, 163 N.E. 
740, 62 A.L.R. 506. 


In a comparatively recent Federal case the function and status of 
these checks were well-stated thus: “The essential value and purpose 
of a traveler’s cheque is that it is a cashier’s cheque payable by a bank 
or other corporation of unquestioned financial standing and integrity 
which is placed by the issuing bank in the hands of agent banks for 
delivery to any person who will pay the face value plus a small premium. 
It is payable to such individuals without identification and merely upon 
corresponding signatures. They are freely accepted not only by banks 
but in remote rural communities. That they are cheques which are 
intended to be and are freely negotiable cannot be gainsaid. Refusal of 
payment by the issuing bank or trust company because of defenses 
ordinarily available would be practically destructive of the entire busi- 
ness of placing such cheques in circulation. The special attributes and 
functions of these cheques have long been recognized.” Peoples Sav. 
Bank v. American Surety Co., D.C., W.D.Mich.1936, 15 F.Supp. 911, 
913. The United States Circuit Court of Appeals for the 8th Circuit 
held that such instruments are essentially cashier’s checks in the nature 
of bills of exchange drawn by the issuing bank on itself and accepted by 
the act of issuance. Mellon Nat. Bank v. Citizens Bank & Trust Co., 
8 Cir., 1937, 88 F.2d 128; certiorari denied, 302 U.S. 702, 58 S.Ct. 21, 82 
L.Ed. 542. This ruling was repeated in another Federal case five years 
later and the court reiterated that “‘It is a bill of exchange drawn by 
the issuing bank upon itself and is accepted by the act of issuar7ze, and 
the right of countermand as applied to ordinary cheques does not exist 
as to it.’” Pines v. United States, 8 Cir., 123 F.2d 825, 828. 


Since the Express Company defended on the ground that it had 
redeemed the checks in the hands of holders in due course we must 
consider the status of the checks when they left appellant’s possession. 
At the risk of seeming to over-simplify the matter we think it is correct 
to say that appellant by adding his countersignature to the checks made 
them fully negotiable within the meaning of §§ 1 and 9 of the Uniform 





—— 
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Negotiable Instruments Law,! and that in the absence of a showing 
of fraud or deceit on the part of the Express Company it was bound to 
honor them when presented by a holder in due course. Transcontinental 
& W. Air v. Bank of America, Etc., 46 Cal.App.2d 708, 116 P. 2d 791; 
Farmer’s State Bank of Dickinson v. Koffler, 60 N.D. 11, 232 N.W. 307, 
70 A.L.R. 1223; Gruntal v. United States Fidelity & Guaranty Co., 254 
N.Y. 468, 173 N.E. 682, 73 A.L.R. 1337; 37 McKinney’s Consolidated 
Laws of New York Annotated, c. 38, Negotiable Instruments Law, § 96; 
D.C.Code 1940, § 28-407; Uniform Negotiable Instruments Law, § 57. 
And appellant’s attempt to countermand the checks after they were al- 
ready in circulation was ineffectual as to holders in due course. Pines v. 
United States, supra. 


In New York? it has been held that the original purchaser of a 
travelers check was the payee and that his countersignature would con- 
stitute an endorsement in blank. Sullivan v. Knauth, 161 App.Div. 
148, 146 N.Y.S. 583, affirmed 220 N.Y. 216, 115 N.E. 460, L.R.A.1917F, 
554, in an opinion which did not decide this particular point.? 

Perhaps it may be questioned (though appellant has not done so) 
whether the checks were complete and regular on their face because no 
name was inserted in the “Pay to the Order of” blank.t This question 
has been answered in Sullivan v. Knauth, supra. It has also been an- 
swered in City National Bank of Galveston v. American Express Co., 
Tex.Com.App., 16 S.W.2d 278, affirming American Express Co. v. City 
National Bank, Tex.Civ.App., 7 S.W.2d 886. There the court said that 
the fact that the date and name were left blank did not prevent the 
purchaser from becoming a holder in due course, since from the unique 
nature of travelers checks such unfilled blank spaces do not render them 
incomplete under the Negotiable Instruments Act. As we have already 
indicated, the act of countersigning made them in effect bearer instru- 
ments. An Oklahoma case, American Express Co. v. Anadarko Bank 
& Trust Co., 179 Okl. 606, 67 P.2d 55, 57, 110 A.L.R. 972, goes still 
further and holds that the countersignature in the lower left-hand corner 


187 McKinney’s Consolidated Laws of New York Annotated, c. 38 Negotiable Instru- 


ments Law, §§ 20 and 28; D.C. Code, 1940, §§ 28-102, 28-109. See also Uniform Nego- 
tiable Instruments Law, § 10; 87 McKinney’s Consolidated Laws of New York Annotated, 
c. 88. Negotiable Instruments Law, § 29; D.C.Code, 1940, § 28-111, which provide: 
“The instrument need not follow the language herein employed, but any terms are 
sufficient which clearly indicate an intention to conform to the requirements hereof.” 

2 Since the checks were redeemable at the company’s offices which were in New York 
the laws of that state would seem to govern. Croissant v. Empire State Realty Co., 29 
App.D.C. 538. It should be noted that the Uniform Negotiable Instruments Law has 


8 Even if we were disinclined to agree with the views expressed in the case cited it is 
still the only expression on the subject by a New York court and should therefore be 
applied to this situation. 

4See 87 McKinney’s Consolidated Laws of New York Annotated, c. 38, Negotiable 
_ Law, § 91; D.C.Code 1940, § 28-402; Uniform Negotiable Instruments Law 
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of a travelers check “shall constitute the countersign whereby all doubts 
are dispelled and any payee of said instrument is assured that he can 
accept the same with the same freedom that he would the tender of 
actual money or currency.”® 

We conclude that whatever may be its effect in the case of ordinary 
bank checks the lack of a named payee in the body of a travelers check 
does not render the instrument incomplete as to a subsequent holder for 
value. On the contrary we think that the very nature of a travelers 
check is such that, having been signed and countersigned by the pur- 
chaser, it may be regarded as having been endorsed in blank and rendered 
subject to negotiation by delivery; and that a party cashing such a check 
containing identical signature and countersignature is entitled to collect 
from the issuer. Peoples Sav. Bank v. American Surety Co., D.C.W.D. 
Mich., 15 F.Supp. 911. 


It follows from what we have said that the Express Company was 
bound to honor the checks when presented for payment, that such pay- 
ment in the regular course of business discharged the instruments and 
extinguished any claim of appellant thereunder. In addition to the 
cases already cited we think the following authorities generally support 
the views we have expressed. Poess v. N. Y. Twelfth Ward Bank, 43 
Misc. 45, 86 N.Y.S. 857; Hibbs v. Brown, 190 N.Y. 167, 82 N.E. 1108; 
Greeser v. Sugarman, 37 Misc. 799, 76 N.Y.S. 922; Venable v. American 
Express Co., 217 N.C. 548, 8 S.E.2d 804; Samberg v. American Express 
Co., 1386 Mich. 639, 99 N.W. 879; 7 C.J. 702; 9 C.J.S., Banks and Bank- 
ing, § 344. 


5 The court also ruled that a subsequent holder of such checks has the same rights as 
one who comes into possession of stolen money bona fide and for a valuable considera- 
tion, and that his title is superior to that of the true owner. Citing Cooke v. United 
States, 91 U.S. 389, 23 L.Ed. 237. For a discussion of this case, see 47 Yale LJ. 470. 

6 See 87 McKinney’s Consolidated Laws of New York Annotated c. 88, Negotiable In- 
struments Law, §§ 90 and 96; D.C.Code 1940, §§ 28-401 and 28-407; Uniform Negotiable 
Instruments Law §$§ 51 and 57. 





Microfilm Statutes 


A new statute in New York gives photographic copies of 
records the same legal force as original records. The new 
statute enacted as Chapter 791 of the Laws of 1952 adds a new 
section to the Civil Practice Act reading as follows: 


Section 374-b: “If any business, institution or member of 
a profession or calling, in the regular course of business of © 
activity has kept or recorded any memorandum by any photo- 





— 
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graphic process, the original may be destroyed unless held in 
a custodial capacity or unless its preservation is required by 
law. Such reproduction, when satisfactorily identified, is ad- 
missible as evidence as the original itself in any Judicial pro- 
ceeding.” 

Similar laws have been enacted in Alabama, Alaska, Ari- 
zona, Arkansas, California, Connecticut, Delaware, Florida, 
Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, 
Louisiana, Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Montana, Nebraska, New Hampshire, New Jersey, 
New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Wash- 
ington, West Virginia, Wisconsin and United States. 





Pennsylvania Joint Bank Account of Hus- 
band and Wife Could Not Be Seized for 
Taxes Owed by Husband 


The United States Court of Appeals for the Third Circuit 
has recently ruled that under Pennsylvania law a bank account 
in the joint names of a husband and wife creates a tenancy by 
the entireties. Therefore the United States Collector of In- 
ternal Revenue had no power to seize such an account for taxes 
owed by the husband only. Raffaele v. Granger, Collector of 
Internal Revenue, 196 F. 2d 620. The opinion of the court is 
as follows: 


HASTIE, Circuit Judge—This is an appeal by a Collector of Internal 
Revenue from an order of a district court quashing a warrant of distraint. 
Against one who fails upon demand to pay taxes owed the United 
States, a Collector of Internal Revenue has a statutory remedy of “dis- 
straint upon the goods, chattels or . . . bank accounts of the person 
delinquent.”! Purporting to exercise this power with reference to prop- 


126 US.C. § 3690. Authority to distrain. 

“If any person liable to pay any taxes neglects or refuses to pay the same within 
ten days after notice and demand, it shall be lawful for the collector or his deputy to 
collect the said taxes, with such interest and other additional amounts as are required 
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erty of Antonio Raffaele, a tax delinquent, the Collector who is appel- 
lant here issued a warrant of distraint and levied thereunder upon cer- 
tain deposits standing in banks in the Western District of Pennsylvania 
to the credit of Antonio Raffaele and his wife, Marieta Raffaele. There- 
upon the spouses filed a “petition to quash warrant of distraint” in the 
United States District Court for the Western District of Pennsylvania. 
The court required the Collector to show cause why the warrant of dis- 
traint should not be quashed. In response, the Collector filed a motion 
to dismiss the petition challenging the court’s jurisdiction and the peti- 
tioners’ procedure. The motion to dismiss was denied and the petition 
to quash was granted, D. C., 100 F. Supp. 390. 

The Collector urges that the proceeding in the district court was im- 
proper both because the purpose and effect of the litigation was to re- 
strain the collection of a tax in disregard of the prohibition of Section 
3653 (a) of Title 26 of the United States Code and because the court per- 
mitted summary procedure not in conformity with the rules governing 
the institution and conduct of civil actions in district courts. 

Both questions must be considered in the light of what the petitoners 
have claimed and the record reveals concerning ownership of the dis- 
trained property. It is alleged that each of the bank accounts upon which 
the Collector levied was created in the joint names of the husband and 
wife “as tenants by the entireties.” The Collector admits the joint ac- 
counts of husband and wife and that the law of Pennsylvania calls the 
ownership in these cases tenancy by the entireties. Madden v. Gosztonyi 
Savings & Trust Co., 1938, 331 Pa. 476, 200 A. 624, 117 A. L. R. 904, con- 
firming a long line of adjudicated cases. But he contends that what 
Pennsylvania says is not really true because the deposits are so estab- 
lished that either spouse may draw upon them. This power of each 
spouse to withdraw funds, he argues, is inconsistent with the unity of 
control and singleness of estate fundamental to the conception of tenancy 
by the entireties and shows that the individual spouse has independent 
authority over the account and a severable interest in it. The simple 
answer we think is that Pennsylvania law views this power of each spouse 
as a power to act for both, and no more. And Pennsylvania carries 
through with this conception so that the ownership of both attaches to 
funds withdrawn by either. See Madden v. Gosztonyi Savings & Trust 
Co., supra. 

We think it clear that Pennsylvania has in legal effect created with 
reference to such bank accounts as these a unity of ownership by the 
spouses as if they were a single personality.2_ The interest of neither is 


by law, by distraint and sale, in the manner provided in this subchapter, of the goods, 
chattels, or effects, including stocks, securities, bank accounts, and evidences of debt, of 
the person delinquent as aforesaid.” 


2In CLT. Corp. v. Flint, 1989, 883 Pa. 350, 354-55, 5 A2d 126, 128, 121 A.L.R. 1022, 
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severable except by consent of both. Any attempt to deal separately 
with or dispose of the interest of one is in derogation of the other spouse’s 
ownership of the entire property and, therefore, legally ineffective. It is 
the inevitability of destruction of property rights which the Pennsyl- 
vania law has vested in both spouses which necessarily places title be- 
yond the reach of those claiming solely against either. And it does not 
matter that a claim against one spouse is being asserted under a federal 
statute for taxes owed the United States. The United States has no 
power to take property from one person, the innocent spouse, to satisfy 
the obligation of another, the delinquent spouse. Cf. Jones v. Kemp, 10 
Cir., 1944, 144 F. 2d 478; United States v. Hutcherson, 8 Cir., 1951, 188 
F. 2d 326. 


This analysis makes clear the answer to the Collector’s contentions, 
stated at the beginning of this opinion. This court and others have con- 
sistently held that Section 3653(a) of Title 26 does not prevent judicial 
interposition to prevent a Collector from taking the property of one per- 
son to satisfy the tax obligation of another. Rothensies v. Ullman, 3 
Cir., 1940, 110 F. 2d 590; Glenn v. American Surety Co., 6 Cir., 1947, 160 
F. 2d 977; Long v. Rasmussen, D. C. Mont. 1922, 281 F. 236. And that 
is what the Collector has attempted to do here, whether his attack be 
viewed as an invasion of property of the wife or of title vested in “a dis- 
tinct legal entity, consisting of the unified personalities of the husband 
and wife.” See C. I. T. Corp. v. Flint, supra, note 2. 


The other contention of the Collector, that petitioners cannot have 
summary process without plenary civil action to release their property 
from illegal distraint, also fails. Distraint is a summary, extra-judicial 
remedy having its origin in the common law. There, a form of self- 
help, it consisted of seizure and holding of personal property by individual 
action without intervention of legal process for the purpose of compelling 
payment of debt. Relief of one aggrieved by the levy of distraint, at 
common law, was by an action of replevin against the distrainor. Pollock 
and Maitland, History of the English Law, Vol. II, page 577. In our 
time, distraint, together with a power of sale, has been made available to 
the Collector of Internal Revenue as a sanction for securing payment of 
taxes which persons liable have refused or neglected to pay. But property 
taken or detained under any revenue law, unlike property seized at com- 
mon law, is not repleviable. By Section 2463 of Title 28 of the United 


the Supreme Court of Pennsylvania said: “The title, legal and equitable, was in what 
may be regarded as a distinct legal entity, consisting of the unified personalities of the 
husband and wife, somewhat as if—although the analogy is, of course, a crude one—the 
spouses together constituted a corporate body. . . . In such a tenancy each spouse is 
seized per tout et non per my. There is but one legal estate, which, by a long course of 
judicial decisions, has been buttressed against inroads attempted either by the parties 
themselves or by their individual creditors.” 
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States Code, however, it is “deemed to be in the custody of the law” and 
is subject to the “orders and decrees of the courts of the United States 
having jurisdiction thereof.”* 


In this case, we think it is clear that “the court having jurisdiction 
thereof” is the district court for the Western District of Pennsylvania 
wherein the property is situated and the distraint has occurred. Cf. In 
re Fassett, 1891, 142 U. S. 479, 12 S. Ct. 295, 35 L. Ed. 1087; U. S. v. 
Dallas National Bank, 5 Cir., 1946, 152 F. 2d 582; In re Behrens, 2 Cir., 
1930, 39 F. 2d 561; Gillam v. Parker, D. C. S. C. 1927, 19 F. 2d 358. More- 
over, a plenary civil suit is not necessary to enable a court to exercise 
jurisdiction over property thus in custodia legis. It suffices that the 
statute says property distrained by the tax collector is deemed to be be- 
fore the court and “subject only to . . . [its] orders and decrees . . .” 
Once due process has been satisfied by notice to the interested parties 
and opportunity to be heard, the court may proceed summarily to adjudi- 
cate the rightfulness of seizure. Cf. In re Behrens, supra; Gillam v. 
Parker, supra. It follows, of course, that in proper case the levy may be 
dissolved. Schweinler v. Manning, D. C. N. J. 1949, 88 F. Supp. 964. 
A most obviously proper case is that in which it appears that the Col- 
lector, authorized only to levy distraint upon “bank accounts of the per- 
son delinquent” has levied upon accounts of another. 


Finally, we have considered a contention of the Collector that the 
district court improperly released property from distraint without giving 
him an opportunity to offer proof of relevant facts. What happened in 
this connection was informal and is not clear on the record. However, at 
most it seems that the Collector sought an opportunity to show that 
into preexisting bank accounts owned by the spouses as tenants by the 
entireties the husband deposited certain personal funds after a tax levy 
against his property became imminent. In substance it is the Collector’s 
position that he was deprived of an opportunity to justify a levy upon 
property of B for the taxes of A by proving something like a transfer 
from A to B in fraud of creditors, which equity should set aside. It may 
well be that such an approach would be permissible in some other pro- 
ceeding but the distrainor may not be heard to argue that he has exer- 
cised the prerogatives of the chancellor. Historically and in sound reason 
he who would employ distraint as a special extrajudicial remedy and form 
of self help must justify his seizure of property on the basis of title as it 
is and not as he thinks in equity it ought to be. 


The judgment will be affirmed. 


8 “All property taken or detained under any revenue law of the United States shall not 
be repleviable, but shall be deemed to be in the custody of the law and subject only to 
- gy _ueaa of the courts of the United States having jurisdiction thereof.” 
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$1,600 Judgment Against New Jersey Bank 
for Permitting Withdrawals from Joint 
Account Without Passbook 


A man and his wife maintained a joint savings account with 
the First Camden National Bank and Trust Company. Con- 
trary to a bank rule, the husband was permitted to make sub- 
stantial withdrawals totalling $1,600 without presentation of 
the passbook which was always in the possession of the wife. 
When the wife learned of the withdrawals she sued the bank 
for the amount her husband had withdrawn. ‘The court ruled 
that the bank must pay the wife the $1,600 already ne 
by the husband! 

The court’s decision seems plainly incorrect. The bank 
rule and deposit requirement that the passbook must be pre- 
sented at the time of withdrawals is for the benefit of the bank. 
The bank therefore should be permitted to waive the require- 
ment by permitting withdrawals by one joint depositor with- 
out presentation of the passbook. It seems very likely that 
this decision will be reversed on appeal. In the meantime 
this decision establishes a dangerous pitfall for bankers every- 
where. Forbes v. First Camden Nat. Bank & Trust Co., 
Camden County Court, New Jersey, 90 A. 2d 547. The 
opinion of the court is as follows: 


SHEEHAN, J. C. C—This matter is before the court on a stipula- 
tion of facts which reveals that on November 21, 1946, the plaintiff, 
Elizabeth C. Forbes, and Clifford H. Forbes, her husband, deposited 
with the defendant, First Camden National Bank and Trust Company, 
thie sum of $2,000 in joint savings account No. 36723. At that time they 
signed the signature card, a photostatic copy of which is attached here- 
to and made a part hereof, and had issued to them a savings account 
passbook. Photostatic copies of the pertinent pages of this passbook are 
also attached hereto and made a part hereof. Thereafter between 
November 21, 1946 and November 7, 1947, withdrawals were made from 
said account by the said Clifford H. Forbes totalling $1,600, and the 
defendant admits that the said Clifford H. Forbes at no time present- 
ed the original passbook in making these withdrawals. 


On November 7, 1947, the plaintiff, Elizabeth C. Forbes, withdrew 
the balance remaining in the account, together with accrued interest. 








504 THE BANKING LAW JOURNAL 


All of the withdrawals of the said Clifford H. Forbes and the said Eliza- 
beth C. Forbes are reflected on the account card of the defendant, a 
photostatic copy of which is attached hereto. 


Plaintiff alleges that the payments made to said Clifford H. Forbes 
without presentation of the passbook were made in direct contraven- 
tion of the contract between the plaintiff and the defendant, and that 
the passbook was at all times in the possession of the plaintiff. Defend- 
ant alleges that the payments were made in good faith on the exercise 
of due care in accordance with Regulation D of the Federal Reserve 
Board and without any affirmative notice from the plaintiff or from any 
other person not to pay the said funds to the said Clifford H. Forbes. 


The plaintiff did not notify the defendant in writing that the pay- 
ments to Clifford H. Forbes were improperly made until July 26, 1951, 
although such payments were entered in the passbook November 7, 
1947. 


The relationship in law thus established was one of debtor and 
creditor with the rights and liabilities of the parties determined by the 
provisions, express or implied, of the contract between them. This is 
not only the general view but has been, from the earliest judicial con- 
sideration, the law in this State. Schippers v. Kempkes, 67 A. 1042, 
1043 (N. J. Ch. 1907), affirmed 72 N. J. Eq. 948, 73 A. 1118 (E. & A. 
1907). There the Court of Errors and Appeals adopted the language 
of the vice chancellor below in an opinion delivered orally from the 
bench, in which the following appears: 


“The transaction between a depositor and a bank is often 
very incorrectly described. It is really a loan of money. It is 
not a deposit at all. The bank does not receive the money on 
the deposit, in the strict legal sense of the term. The bank bor- 
rows the money, becomes the owner of the money, and becomes 
charged with a contractual obligation to repay an equal amount 
of money at a future time in accordance with the terms of the 
banker’s contract.” 


In this instance the terms of the contract are expressed in the signa- 
ture card which incorporates by reference the rules and regulations 
of the depository bank. These rules with respect to withdrawals pro- 
vide that any part or all of the savings deposit may be withdrawn upon 
the presentation of the passbook and the signing of a withdrawal re- 
ceipt. In addition to the rule itself prescribing the method of with- 
drawals, an appended writing appears in bold type under the heading 
“Important Notice” the following words: 


“No payment will be made unless the check or order thereof 
is accompanied by the passbook of the withdrawing depositor.” 
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Some effect is also argued for the last of the savings account rules 
which states that they are subject to change so as to conform to the 
regulations of the Federal Reserve Board. This body has established 
as a regulation of savings accounts a policy that permits withdrawals 
in only two ways: 


“Either (1) upon presentation of the passbook through pay- 
ment to the person presenting the passbook, or (2) without 
presentation of the passbook, through payment to the depositor 
himself. . . .” 


The significance, however, of this regulatory provision is dubious 
since it involves no change or alteration of the method already con- 
sistently set forth in the bank’s agreement with its depositors. The 
basis upon which, fundamentally, the defendant resists this claim is 
that it had the unilateral right to waive the requirement set up by 
itself that withdrawals could be made upon presentation of the pass- 
book. This contention was treated in the case of Brooks v. Erie County 
Savings Bank, 169 App. Div. 73, 154 N. Y. S. 692, 693 (App. Div. 1915) , 
where a divided court held that without a showing of such notice that 
would put the bank upon inquiry that a joint depositor’s husband was 
not entitled to draw upon the fund, the wife could not recover any 
monies paid to him without the production of the passbook. In a dis- 
senting opinion two of the judges declared: 


6 


... that the by-law in question was not made exclusively 
for the benefit of the defendant bank, and that it is not a by-law 
which the defendant can waive (it) was a part of the contract 
between the plaintiff (wife) and the bank in reference to her de- 
posit, upon which she had a right to rely.” 


More recent and in another jurisdiction a like situation was treated 
by the Maryland Court of Appeals in the case of Mercantile Savings 
Bank, etc. v. Appler, 151 Md. 571, 135 A. 373, 376, (1926). There the 
court observed the bank’s heavy reliance upon the Brooks case and, 
after declaring that distinguishing factors appeared in the case before it 
said: 


“But even if there were no differences in the facts, and the 
reasoning of the New York court was clearly applicable, we would 
not feel at liberty to adopt it in the present case.” 


While there was a variation of facts in the case under considera-- 
tion from those obtaining in the New York case, it would seem that 
there the circumstances were more equitably weighted in favor of the 
bank. The husband had, after his estrangement, gone to the bank, 
reported that the original passbook had been lost and obtained a new 
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book. When this was presented later with a request for withdrawal, 
payments were made thereunder. 

Both the Brooks v. Erie County Savings Bank case and the Mer- 
cantile Savings Bank v. Appler case were cited in the most recent de- 
cision involving similar circumstances. Davis v. Chittenden County 
Trust Co., 115 Vt. 349, 61 A. 2d 553, 556 (Vt. Sup. Ct. 1948). A unani- 
mous court there held: 


“The rules printed in the passbook became part of the con- 
tract of depositor that such rules were for the benefit of the de- 
positor or depositors as well as of the bank and they could not be 
waived by the bank alone. The result is not affected by the fact 
that this was a joint account and that the person who withdrew 
the money was one of the depositors. Each of the depositors 
was a party to the contract and the rule requiring production of 
the passbook could be waived only by the bank in concurrence 
with both of them. The same situation in this respect existed 
here as in Mercantile Savings Bank v. Appler.” 


A waiver usually contemplates the voluntary relinquishment of a 
benefit to which one is entitled or the doing of an act which is in and of 
itself inconsistent with the claim to such benefit. When it is asserted 
in circumstances which were brought into existence as the result of an 
agreement or contract to which the claimant was a party, it must be 
supported by independent consideration. In treating with this latter 
facet of the term Williston on Contracts, sec. 679 (1) states that a 
waiver may be: 


“An agreement for sufficient consideration, made as part of or 
in substitution for an obligation previously made and still unper- 
formed, which provides for performance different from or substi- 
tuted for that to which the parties were bound and entitled by 
the original obligation. This should be called a collateral promise 
or substituted contract or accord, which rescinds rather than 
waives the inconsistent terms of the prior obligation.” 


Measured against this refinement in definition the act of the de- 
fendant bank assumes the nature of an attempted rescission so far as 
the plaintiff is concerned, because under the terms of the explicit and 
even specially emphasized notice she was confirmed in the assurance that 
the funds owed to her by the bank could not be withdrawn even by her 
joint depositor as long as she had the passbook in her possession. The 
resort to a claim of waiver in such circumstances cannot be effective 
where it appears that it is supported only by a unilateral or gratuitous 
assumption that the privilege of requiring the presentation of the pass- 
book inured to the benefit of the bank alone. ' 
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The next point raised is that the plaintiff is barred by the limitation 
provision set down in R. S. 17:9 A-227, N. J. S. A., which provides that: 


“No banking institution shall be liable to a depositor for any 
payment ... of money from the depositor’s account . . . if pay- 
ment is made upon presentation of the passbook . . . unless with- 
in two years . . . the depositor shall notify the banking institu- 
tion in writing.” 


Not only is it clear from the plain language of the statute that it is 
not applicable under the stipulated fact that payment in this instance 
was made without the presentation of the passbook, but some force 
might be inferentially supplied by it to the plaintiff's contention that 
the effect of the failure to require one withdrawing funds to present 
the passbook removes the bank from the favored position to which it 
is entitled both by its own rules and under the legislative policy of the 
State when its disbursal of funds was made without the production of 
the one tangible fact that testified to the title of the person demanding 
payment of the debt. 


A judgment will be entered for the plaintiff in the amount of $1,600. 





Court Upholds Exclusive Agreement for 
Purchase of Fire Insurance on 


Mortgage Loans 


Tucson Federal is a federal savings and loan association 
organized and existing under the Home Owners Loan Act of 
1933, and carrying on its business in Tucson, Arizona. Under 
its charter and the rules and regulations of the Federal Home 
Loan Bank, by whom it is supervised, Tucson Federal is re- 
quired to obtain fire and extended coverage insurance as col- 
lateral security on all mortgage loans made by it. Tucson 
Federal on November 80, 1941 entered into a written agree- 
ment with Aetna to provide this coverage. The contract, 
which recited a consideration of mutual promises, was to run 
for a ten-year period, and it obligated Tucson Federal to pur- 
chase exclusively from Aetna all policies of insurance needed 
in connection with its business, to be paid for at the rate at 
which said policies of insurance and bonds are written in 
Pima County, Arizona. Aetna on its part agreed to secure 
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such insurance and bonds as “may be needful or required’ 
by Tucson Federal. 

For nearly five years the parties operated under this agree- 
ment but with a change in the directorate of Tucson Federal 
its board of directors on September 16, 1946 revoked and 
rescinded, effective immediately, the prior agreement. Suit 
by Aetna followed, seeking damages. 

The Court held the agreement valid, awarding damages of 
$10,000. Tucson Federal Savings & Loan Ass'n v. Aetna 
Investment Corp., 245 P. 2d 428. The opinion of the Supreme 
Court of Arizona stated in part: 


REsTRAINT OF TRADE—MONOPOLY 


Tucson Federal contends that since it is bound to purchase its en- 
tire insurance requirements from the Aetna, that the agreement is in 
restraint of trade. 


The contract in the instant case does not affect or attempt to con- 
trol the insurance rates in the Tucson area as the premiums were to be 
the same as the “board rates” existing at the time the policies are 
issued. Competition was only indirectly affected. There is nothing 
in the record to indicate that the parties did not enter into the contract 
in good faith or that they intended to create an unlawful combination 
to control the insurance market. Public welfare is not involved and 
the restraint upon one party is no greater. 


The directors of the Tucson Federal are elected for a three-year 
term, while this contract was to remain in force and effect for ten years 
from the date of its execution. It is contended by Tucson Federal that 
the contract is void for the reason that it extends and binds the corpora- 
tion beyond the terms of the then acting officers and directors. 


It is the policy of the law as well as the courts to hold corporations 
to their contracts the same as natural persons. Ellet v. Los Altor Coun- 
try Club Properties, 88 Cal. App. 740, 264 P. 270. This was not an em- 
ployment contract, but an agreement to purchase a commodity, i. e., 
insurance. A natural person could have made such a long term contract 
and we see no reason why this corporation should not also be permitted 
to do so. 


The contract was entered into on November 30, 1941, and was ex- 
ecuted on behalf of Tucson Federal by Joseph G. Rice, its president, 
and attested by Alfred E. Kerr, its secretary. At this time Rice was 
the president of both corporations, a director of Tucson Federal and the 
majority stockholder of Aetna. For this reason Tucson Federal argues 





——<— 
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that the contract was void and subject to cancellation by it at any 
time. 

The rule in Arizona is that corporations having the same officers and 
or directors may make contracts with one another if they are entirely 
honest and fair. The courts scrutinize these contracts very closely and 
will set them aside upon the slightest showing of unfairness to either 
corporation. 

The lower court expressly found that the contract was honest and 
fair to both corporations. There was no evidence presented (except 
the argument of counsel for Tucson Federal) that would indicate that 
the contract was not fair. Tucson Federal only obligated itself to pay 
the current prevailing rate for these insurance policies and in return their 
mortgagors were insured by reliable old-line insurance companies. 
We see nothing in the contract or the subsequent dealing under the 
contract that fell short of fair and honest business practices. 


DAMAGES 


Tucson Federal further urge that the judgment of the lower court 
must be reversed because there was not sufficient evidence presented 
to sustain the damages alleged to have been suffered by Aetna. Coun- 
sel for Aetna devised a unique formula to prove their damages, which 
is as follows: Aetna made a recapitulation of the records of Tucson 
Federal to show the amount of mortgage business transacted by Tucson 
Federal for two years before the breach of the contract on September 
16, 1946, and the same information for the period involved in this suit, 
i. e., September 16, 1946 to March 31, 1948. Aetna presented a re- 
capitulation of its books for the same two-year period, showing the 
total amount of gross premiums it received from the insurance policies 
placed with it by the Tucson Federal. This left but one unknown, i. e., 
the amount of gross premiums it would have received on insurance 
placed by the Tucson Federal had the contract remained in force, which 
sum Aetna then computed by the use of a simple algebraic equation. 
Evidence was then presented by Aetna of the average rate of net com- 
missions earned by insurance agents for writing this type of insurance 
which was from 25 to 30% of the gross premiums. Applying the lowest 
average rate (25%) to the figure thus obtained from the use of the 
equation the loss of net commission amounted to $12,058.58, which was 
the amount alleged in the (amended) complaint as damages. The trial 
court presumably took into consideration prorata incidental expenses 
of Aetna (such as office expense, etc.) necessary to process such policies 
and awarded Aetna $10,000 as damages. 

While the method just described presents only an approximation, 
i. e., a rough yardstick and is open to some criticism because it does 
not prove Aetna’s damages to a mathematical certainty, we think under 








510 THE BANKING LAW JOURNAL 


the circumstances of this case it would be impossible to do so and there- 
fore the means employed was justified. When as here, one party to the 
contract will as a natural and proximate result of the breach suffer ac- 
tual damages, the courts will not require the injured party to do the im- 
possible by proving its damages down to the last penny. 





‘Bank Denied Recovery on Note Where 


Proceeds of Corporate Loan Improperly 
Credited to Corporate Officer’s Account 


F. R. Warden, a vice president of Blue J Feeds, Inc., was 
authorized by a corporate resolution on file with the Scottsbluff 
National Bank to borrow from time to time on behalf of the 
corporation. In August of 1949 Warren borrowed $10,000 
from the bank executing a corporate note therefor in which the 
bank was payee. On the instruction of Warden the bank 
credited the proceeds of loan to Warden’s personal account in 
the bank. The $10,000 was subsequently completely consumed 
by Warden for his own benefit. When the bank sued the cor- 
poration on the promissory note the court ruled that the bank 
could not recover since, although Warden had power to obtain 
the loan, the bank improperly credited it to Warden’s personal 
account. Scottsbluff Nat. Bank v. Blue J Feeds, Inc., Su- 
preme Court of Nebraska, 54 N. W. 2d 392. The opinion of 
the court is as follows: 


Syllabus of the Court 

1. Findings of a court in a law action in which a jury is waived have 
the effect of a verdict of a jury, and judgment thereon will not be dis- 
turbed unless clearly wrong. 

2. The resolution of a corporation designing a bank as depositary 
for corporate funds and authorizing its designating officer or agent to 
borrow money from the bank in the name of the corporation on behalf 
of the corporation does not authorize the bank to loan money on cor- 
porate notes executed and delivered by such officer or agent and deposit 
the proceeds in his personal account for his own use and purposes. 

8. When such a transaction is attempted, the bank is put upon notice 
by the very forms of the transaction itself and the corporate resolution, 
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and thereby the bank as a duty of inquiry and investigation imposed 
upon it to ascertain that its own and such officer or agent’s authority 
is sufficient to authorize the transaction in order to hold the corporation 
liable thereon. 

4. The fact that such officer or agent might have accomplished the 
same result by another method without imposing liability on the part 
of the bank therefor is not controlling. 

5. A negotiable instrument as between the parties requires a con- 
sideration the same as any other contract, and when there is no con- 
sideration, the original note and each successive renewal thereof are void 
and such absence of consideration is a defense to such instruments. 

6. In order for a detriment to the promisee to constitute a valid con- 
sideration for a note or contract, it must have been within the express 
or implied contemplation of the parties and known to and agreed to by 
them. 


7. The true test of liability by a bank in cases where it, without 
requisite authority, loans money on a corporate note executed by a 
corporate officer or agent and deposits the proceeds to the personal 
credit of such officer or agent, is not solely that the bank obtains a profit 
or benefit therefrom by its initiative action, but that by failure to per- 
form a duty of inquiry and investigation, it aided such officer or agent 
in a misappropriation of corporate funds. 

8. The doctrine of estoppel has no application where all the in- 
terested parties have equal knowledge of the facts or where the party 
claiming its benefit is chargeable with notice of the facts or is equally 
negligent or at fault. 

9. The rule that as between two innocent parties the loss should 
fall on him who made the loss possible protects only those who exercise 
ordinary care and caution in performance of duty. 


Heard before Simmons, C. J., and Carter, Messmore, Yeager, Chap- 
pell, Wenke and Boslaugh, JJ. 


CHAPPELL, J.—The Scottsbluff National Bank, hereinafter desig- 
nated as plaintiff or the bank, brought this action at law against Blue 
J Feeds, Incorporated, hereinafter designated as defendant or the cor- 
poration, to recover upon a promissory note for $30,000. The note 
represented the execution, renewal, and subsequent consolidation and 
renewal of two corporate notes, one for $20,000, originally dated July 2, 
1949, and the other for $10,000, dated. August 3, 1949. Defendant ad- 
mitted liability with respect to the $20,000 item but denied liability 
with respect to the $10,000 item, primarily upon the ground that the 
proceeds therefrom were not credited by the bank to defendant’s account 
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therein, but, as requested by Frank R. Warden, defendant's vice presi- 
dent, they were unlawfully, without any authority or inquiry with re- 
lation thereto, credited by the bank to the personal account of Frank 
R. Warden for his own use and purposes. After hearing upon the is- 
sues, jury waived, whereat evidence was adduced, the trial court ren- 
dered a judgment in favor of plaintiff for $20,000 with interest at five 
per cent from March 27, 1950, upon defendant’s admitted liability, but 
otherwise denied liability of defendant upon the $10,000 item, and, with 
respect thereto, rendered a judgment in favor of defendant. The entire 
controversy here relates to such $10,000 item. Plaintiff's motion for a 
new trial was overruled, and it appealed, assigning in effect that the find- 
ings of fact, conclusions of law, and judgment based thereon were not 
sustained by the evidence but were contrary thereto and contrary to 
law. We conclude that the assignments should not be sustained. 


It is elementary that in a law action such as this, tried without 
a jury, findings of the court have the effect of a verdict of a jury, and 
judgment thereon will not be disturbed unless clearly wrong. Cotner 
College v. Estate of Hester, 155 Neb. 279, 51 N. W. 2d 612. 


The relevant facts are not in dispute. Most of them were actually 
stipulated. Insofar as important here, there were as follows: Defendant 
corporation was originally, from June 1936 to January 1947, a partner- 
ship, composed of John R. Jirdon and Frank R. Warden, who as such 
engaged in the grain and feed business at Gering, Nebraska. Warden 
was sole manager of the business and handled its fiscal affairs. Jirdon 
was not ordinarily consulted except upon matters of policy. Such part- 
nership had a deposit or checking account at defendant bank beginning 
in 1945. Prior thereto, its fiscal affairs were handled at the Live Stock 
National Bank in Omaha. During its existence as such, the partnership 
itself made no borrowings from plaintiff. However, during such period 
Waren, who also had an account at plaintiff bank, personally borrowed 
money from plaintiff for the partnership and himself, but there was 
no evidence that he ever paid any of his personal indebtedness to 
plaintiff with a partnership check. The partnership business prospered, 
and the capital investment of both Jirdon and Warden increased sub- 
stantially. On such investments they each received seven per cent 
interest. Thus, from June 1936 until January 1947, Warden was trust- 
ed by Jirdon, and during all of such period the record does not dis- 
close any defalcation of partnership funds by Warden. 


On January 2, 1947, they formed defendant corporation, with John 
R. Jirdon, president, Frank R. Warden, vice president, and R. D. 
Hildebrandt, secretary-treasurer. The secretary-treasurer had only a 
nominal interest in the corporation. Eight hundred shares of paid-up 
capital stock were issued for a par value of $100 each. Out of such 
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shares, 240 were issued to Warden and 160 to his relatives. The cor- 
poration, on February 1, 1947, had $64,651.55 of surplus and undivided 
profits. Its property statement of January 1, 1950, showed capital 
stock, $80,000, with surplus and undivided profits of $148,654.50. Thus, 
it was concededly always entirely solvent, and excellent credit, and no 
creditors are here involved in any manner. 

After its formation, the corporation designed plaintiff as its corporate 
depositary, opened an account therein, and established credit with such 
bank. The corporation deposited $50,000 from other sources, and trans- 
ferred $40,000 from the partnership account to the corporation account 
in plaintiff bank. On January 15, 1947, defendant corporation ten- 
dered and delivered to plaintiff its own duly prepared, adopted, and 
certified corporate resolution which defined the authority of Warden 
and the bank with relation to funds of the corporation to be handled 
by the bank. It was prepared on a printed form of the Live Stock 
National Bank of which Jirdon was then a director. Insofar as im- 
portant here, it provided “(1) Be It Resolved, that THE SCOTTS- 
BLUFF NATIONAL BANK OF SCOTTSBLUFF Nebraska, be and 
hereby is designated a depositary in which the funds of this Corporation 
may be deposited by its officers, agents, and employes, and that the 
Vic-President F. R. Warden, . . . shall be and . . . hereby is authorized 
to endorse for deposit or negotiation any and all checks, drafts, notes, 
bills of exchange, and orders for the payment of money, either belonging 
to or coming into the possession of this Corporation. ... (2) Be It 
Further Resolved, that the Vice-President F. R. Warden . . . (is) 
authorized to SIGN ANY AND ALL CHECKS, DRAFTS AND 
ORDERS, including orders or directions in informal or letter form, 
against any funds at any time standing to the credit of this Corporation 
with the said Bank, and/or against any account of this Corporation with 
the said Bank, and that the said Bank hereby is authorized to honor 
any and all checks, drafts and orders so signed, including those drawn 
to the individual order of any such officer and/or other person signing 
the same, without further inquiry or regard to the authority of said 
officer(s) and/or other person(s) or the use of said checks, drafts and 
orders, or the proceeds thereof. (3) Be It Further Resolved, that the 
PRESIDENT AND/OR VICE PRESIDENT, singly or jointly of 
this Corporation (are) ... authorized to borrow from time to time on 
behalf of this Corporation from the said Bank such sums of money for 
such time and upon such terms as may to them, or any of them, seem 
advisable, and to execute in the name of the Corporation notes, drafts, 
or agreements for the re-payment of any sums so borrowed, ... .” 
(Italics and numerals supplied). Concededly, insofar as important 
here, the resolution was never rescinded or modified as provided therein. 

After incorporation, Warden continued to manage the business and 
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fiscal affairs of the corporation and transacted defendant’s business with 
the bank in the manner authorized by the aforesaid resolution, with 
certain exceptions, one of wihch was the transaction here involved. 

In that connection, on July 2, 1949, Warden borrowed $20,000 from 
plaintiff and executed a corporate note therefor in which the bank was 
payee. The proceeds of such loan were deposited in defendant’s ac- 
count. However, neither the fact of the borrowing nor of the deposit as 
such appeared in any form on defendant’s corporation books, except that 
on the same day Warden, for whom no provision had been made for sal- 
ary, falsely credited his personal corporate drawing account with that 
amount on defendant’s books. Such $20,000 is the item for which de- 
fendant admitted liability. 

Defendant also had a branch office in Casper, Wyoming, where War- 
den also had a personal corporate drawing account on the books of de- 
fendant corporation. Daily and monthly reports were sent to the office 
at Morrill where Jirdon and Hildebrandt lived. At first such reports 
were carefully examined. However, thereafter over a considerable period 
of time, having confidence in Warden’s integrity, they simply checked 
total sales and volume. Such reports related solely to the operations at 
Gering and not at Casper, from which none were received. The daily 
reports showed deposits in a lump sum, and the balance in defendant’s 
account, without any listing of individual checks. Over a period of time, 
Warden cashed numerous corporate checks, until his personal corporate 
accounts in both Gering and Casper were greatly overdrawn, but they 
are not directly involved here. The disposition of two such check trans- 
actions in the light of paragraph (2) of the resolution, which with re- 
spect thereto gave Warden and the bank practically unlimited authority 
without the necessity of inquiry by the bank with regard to the use of 
the proceeds thereof, will be found in a companion case, Blue J. Feeds, 
Inc. v. Scottsbluff Nat. Bank, Neb., 54 N.W. 2d 404. 

The following transaction constitutes the subject matter of the in- 
stant case. On August 3, 1949, Warden again went to plaintiff bank and 
borrowed $10,000, executing and delivering to it a corporate note there- 
for in which the bank was payee. At that time, however, Warden in- 
structed an officer of the bank to deposit all the proceeds of such loan in 
his own personal account. Such officer, a vice-president of the bank, well 
knowing that Warden was so personally receiving the proceeds, complied 
with such instructions without further inquiry, and himself made out and 
delivered to Warden an initialed bank deposit slip and caused all of the 
proceeds to be deposited in Warden’s personal account instead of de- 
fendant’s account. All previous borrowings from plaintiff by defendant 
upon corporate notes had been deposited to defendant’s corporation ac- 
count. There were at least nine such previous borrowing transactions, 
for a total of $130,000, which had all been previously deposited in de- 
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fendant’s account. The instance here involved was the one and only 
borrowing by Warden upon defendant’s corporate notes in which the 
proceeds were deposited to any account except the corporation’s account. 
The vice president of the bank himself so testified. 


On the same day but not at the same time as the borrowing transac- 
tion, and not as a part thereof, Warden wrote a check on his personal 
account for $6,000, which he deposited with several others in defendant’s 
corporate account, and credited his corporate drawing account, then 
overdrawn several thousand dollars, with that amount. Be that as it 
may, Warden’s bank statement for August 1949 shows that he paid out 
the entire $10,000 for his own use and purposes during that month, and 
in that connection plaintiff makes no claim that the $6,000 then credited 
to Warden’s account with defendant was a benefit to the corporation out 
of the proceeds of the $10,000 loan. 


On September 30, 1949, the $20,000 note dated July 2, 1949, was re- 
newed by Warden, who paid the interest to plaintiff with his own per- 
sonal check. It was likewise again, renewed by him on November 29, 
1949. On November 1, 1949, the $10,000 note of August 3, 1949, was 
also renewed by Warden, who paid the interest thereon to the bank with 
his own personal check. It was likewise again renewed by him on De- 
cember $1, 1949. On February 1, 1950, however, Warden consolidated 
the two notes into one for $30,000, and paid the interest to plaintiff 
thereon with a corporate check. That note was likewise renewed by him 
on March 27, 1950. It is the note upon which plaintiff predicated 
this action. 


The record discloses that notice of maturity of notes given to the 
bank in the corporate name were customarily sent by plaintiff to Gering 
where Warden was in charge, and concededly, if he received such notices 
they were destroyed by him. There is no evidence that any of defend- 
ant’s officers other than Warden ever had any knowledge of the $10,000 
note transaction until June 24, 1950, and no record of it ever appeared 
in defendant’s corporation books and records. 


After Warden did not call at the bank to renew or pay the note which 
matured on June 1, 1950, plaintiff tried to telephone Warden but he 
could not be contacted. Thereafter, on June 24, 1950, just two days be- 
fore Warden’s death, the bank called Hildebrandt, secretary-treasurer, 
at Morrill about the $30,000 note, who replied that they had no record 
of such a note or indebtedness. Prior thereto, the bank never made any 
inquiry of any officer of the corporation except Warden concerning the 
transaction. 


On January 2, 1950, at the annual meeting of the corporation, Jirdon 
noticed that the balance sheet indicated that Warden’s drawing account 
with the corporation was overdrawn some $20,528.48. This was accom- 
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plished by the cashing of corporate checks by Warden, which was au- 
thorized by paragraph (2) of the corporate resolution, and the false en- 
try as aforesaid of a $20,000 credit in his drawing account on July 2, 
1949. It was then explained by Warden that he had thus overdrawn to 
pay obligations owing to others, whereupon he offered to and did put up 
240 shares of stock to secure payment of a $17,000 note then executed 
and delivered by him to defendant as payee. The stock certificates 
showed that they had been endorsed to the corporation about a month 
before, which Warden explained as having been done by him to protect 
the corporation. He then owned an additional 80 shares, and agreed 
to pay and make up the balance of $3,528.48 in the future. The stock 
was then worth $200 a share and ample security. However, the fact is 
that at that time the directors knew nothing about the note transac- 
tions here involved, and, of course, they were not in any manner con- 
sidered or included in the aforesaid settlement with Warden. The trans- 
actions here involved were not discovered until June 24, 1950, and the 
full extent of corporate check withdrawals by Warden was only dis- 
covered some time thereafter by extensive audits supplemented by out- 
side information not obtainable from defendant’s records. At the time 
of Warden’s death on June 25, 1950, the corporation’s balance sheets 
showed nothing owing the plaintiff bank. 

Plaintiff contended that the resolution aforesaid authorized the bank 
to loan $10,000 upon the corporate note executed and delivered to it by 
Warden, and to deposit the same in his personal account. Plaintiff also 
argued that by virtue of the fact that it received no benefit, but suf- 
fered a detriment as consideration for the transaction, and that by ap- 
plication of estoppel and innocent party doctrines, defendant would be 
liable for the $10,000 transaction. We conclude otherwise. 

Paragraph (2) of the resolution, it will be noted, related to the au- 
thority of Warden to “SIGN ANY AND ALL CHECKS, DRAFTS, 
AND ORDERS, including orders or directions in informal or letter form, 
against any funds at any time standing to the credit of this Corporation 
with the said Bank, and/or against any account of this Corporation with 
the said Bank, . . .” (Italics supplied). As a matter of course, a bor- 
rowing by corporate note which was deposited solely in Warden’s ac- 
count, could not upon any theory be construed as a check, draft, or order 
“against any funds at any time standing to the credit of this Corpora- 
tion with the said Bank,” or “against any account of this Corporation 
with the said bank . . .” 


The proceeds of the loan never were an account of the corporation 
with the bank, or a fund standing to the credit of the corporation. In 
fact, it was initially the bank’s own money, which after the transaction 
appeared as a fund standing to the credit of Warden personally. Para- 
graph (2) of the resolution had no relation whatever to borrowing by the 
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corporation. Rather, borrowing transactions were authorized and con- 
trolled by paragraphs (1) and (3) of the resolution. Paragraph (1) 
specifically designated plaintiff as “a depositary in which the funds of 
this Corporation may be deposited by its officers, agents, and employes, 
. . .” Paragraph (8) specifically provided that Warden was authorized 
to borrow money “in the name of the Corporation” but only “on behalf 
of the Corporation.” It clearly gave the bank no authority to loan 
money “in the name of the Corporation” and deposit the proceeds in 
Warden’s personal account instead of the account of the corporation. 


In that connection, the general rule is: “Express authority to execute 
or indorse commercial paper in the principal’s name will, in the absence 
of anything indicating a different intention, be construed as confining the 
authority of the cases to the execution and indorsement of such paper in 
the transaction of the principal’s business and for the benefit of the prin- 
cipal. Such authority does not include authority to draw or indorse 
negotiable paper for the benefit or accommodation of any other person; 
authority to sign accommodation paper or as security for a third person 
must be specially given. Nor does express authority of the nature in 
question allow the agent to make or indorse negotiable paper for his own 
use and behalf.” 2 Am. Jur., Agency, § 176, p. 140. See, also, 2 CJS., 
Agency, § 112, p. 1306; 2 C. J. Agency, § 285, p. 641. 

Therefore, when the transaction here involved was attempted, the 
bank was put upon notice and there was imposed upon it a duty of in- 
quiry and investigation to ascertain its own authority and that of War- 
den. This was not done. If it had done so, it would have readily learned 
that Warden had no authority to borrow money in the name of the cor- 
poration for his own uses and purposes. It knew that such funds had 
never theretofore been deposited in Warden’s personal account. The 
bank’s position was the same as if it had actual knowledge of such lack 
of authority, either by the written resolution or otherwise, because it was 
charged upon the face of the resolution, Warden’s stated interest in the 
transaction, and the note itself with knowledge of the facts, which an 
inquiry would have developed. Kuhns v. Live Stock Nat. Bank, 137 
Neb. 459, 289 N. W. 893; American Surety Co. v. Smith, Landeryou & 
Co., 141 Neb. 719, 4 N. W. 2d 889; Bank of Benson v. Gordon, 103 Neb. 
508, 172 N. W. 367; McCann v. State, 4 Neb. 324. 

It is generally understood that: “Unless otherwise agreed, authority 
to act as agent includes only authority to act for the benefit of the prin- 
cipal.” Restatement, Agency, § 39, p. 98. In that connection: “If a 
third person has notice of a limitation of an agent’s authority, he can- 
not subject the principal to liability. upon a transaction with the agent 
in violation of such limitation.” Restatement, Agency, § 166, p. 406. 
As stated in comment (a) to this section: “Any substantial departure 
by an agent from the usual methods of conducting business is ordinarily 
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a sufficient warning of lack of authorization.” Again, in comment (b) 
to this same section, referring to § 39 supra, it is said: “If, therefore, the 
third person has reason to believe that the agent is acting for his own 
benefit, he cannot subject the principal to liability upon a contract which 
in fact is unauthorized.” Again in comment (c) of this same section it 
is said: “Where circumstances indicate that the agent may be acting 
in fraud of the principal, a person dealing with the agent is required to 
exercise care in investigation in order to hold the principal liable.” 


Also, as stated in Restatement, Agency, § 167, p. 408: “If a third 
person dealing with an agent has notice that the agent’s authority is 
created or described in a writing which is intended for his inspection, he 
is affected by limitations upon the authority contained in the wrting, 
unless misled by conduct of the principal.” 

In Employers’ Liability Assurance Corp. v. Hudson River Trust Co., 
250 App. Div. 159, 294 N. Y. S. 698, 704, citing many authorities, the 
court in dealing with constructive notice and the duty to inquire, im- 
posed by the very form of withdrawals and deposits, distinguished be- 
tween cases involving: (1) Dealings of a bank with trustees and repre- 
sentatives of estates, such as relied upon by plaintiff in this case; (2) 
dealings of a bank with public officers; and (3) dealings of a bank with 
officers or agents of a private corporation such as that at bar. With 
regard to the third type, the court said: “In the case of an officer or 
agent of a private corporation dealing with its funds the authority of 
such officer or agent is not known to all but depends upon the authority 
conferred upon him by the corporation which he represents. In such 
class of cases a bank knowingly receiving corporate funds for deposit in 
the individual account of such officer or agent is held to be under the 
duty of making inquiry to ascertain the extent of his authority in the 
transaction.” See, also, Farmers’ Loan & Trust Co. v. Fidelity Trust 
Co., 9 Cir., 86 F. 541, 30 C.C.A. 247, 56 U. S. App. 729; First Nat. Bank 
v. Drovers’ & Mechanics’ Nat. Bank, 4 Cir., 244 F. 135; Chase & Co. v. 
Norfolk Nat. Bank, 151 Va. 1040, 145 S. E. 725; Oklahoma State Bank 
v. Galion Iron Works & Mfg. Co., 10 Cir., 4 F. 2d 337. 

The fact that Warden might have accomplished the same result by 
another method without liability on the part of the bank is not control- 
ling in this case, as argued by plaintiff. In Bank of Giles County v. 
Fidelity & Deposit Co., 4 Cir., 84 F. 2d 321, 327, it is said: “What it 
ought to have done is not what it did do, and it cannot escape liability 
upon the mere conjecture that what did happen to the funds might have 
also happened had the bank not been derelict in its dealings with 


those funds. 


Plaintiff argued that there was consideration for the note because 
the bank suffered a detriment, and that defendant was liable because 
plaintiff did not obtain any benefit from the transaction. We conclude 
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otherwise. As a matter of fact, the bank did receive a benefit.. It in- 
itially retained the funds credited to Warden in the bank. Over a long 
period of time, it collected a large amount of interest upon the loan, a 
benefit or income received out of the transaction, the very purpose for 
which the bank existed. We may assume, however, for purpose of argu- 
ment only that it obtained no benefit, and arrive at the same result. It 
is elementary that consideration may be a detriment to the promisee as 
well as a benefit to the promissor. However, a negotiable instrument as 
between the parties requires a consideration the same as any other con- 
tract, and where there is no consideration, the original note and each 
successive renewal thereof is void, and such absence of consideration is 
a defense to the instrument. 7 Am. Jur., Bills and Notes, § 324, p. 926, 
§§ 247, 248, p. 941; section 62-128, R. R. S. 1943. Likewise, it is the rule 
that in order for a detriment to the promisee to constitute a valid con- 
sideration for a note or contract, it must have been within the express 
or implied contemplation of the parties and known to and agreed to by 
them. Blain v. Johnson, 201 Iowa 961, 208 N. W. 273; Bard v. Kent, 19 
Cal. 2d 449, 122 P. 2d 8, 189 A. L. R. 1032; 1 Williston on Contracts 
(Rev. Ed.), § 102A, p. 826. Ordinarily a detriment to the promisee can- 
not be consideration for a note unless the party sought to be held is in 
some manner privy to the transaction. In other words, the borrowing 
on a note such as here, involved two elements: (1) Issuance of the note 
in the name of defendant corporation; and (2) delivery of the considera- 
tion to defendant, or it must appear that the detriment claimed by de- 
livery thereof to Warden was authorized by defendant, making it privy 
to the transaction. To hold otherwise would permit plaintiff, upon re- 
ceiving the note, to give the proceeds to any stranger and thereby bind 
defendant. No such authority was ever given by defendant, and the 
detriment, if any, suffered by plaintiff was purely the result of its own 
lack of care and diligence in completing the transaction and disposing 
of the funds as it did for Warden’s own use and purposes. In this case 
the business of the bank and the business of Warden, not that of de- 
fendant, was being promoted by the bank and Warden. 


True, in some cases courts have laid emphasis upon the fact that the 
bank obtained a profit or benefit by the transaction to illustrate that 
they thereby actually aided the agent or trustee in a misappropriation 
of funds. The true test is not the procurement of a benefit by the bank 
by its initiative action, but the infliction of a loss of funds resulting from 
the presence of constructive notice or knowledge, requiring inquiry with 
regard thereto, and the obtaining of requisite authority, which was not 
done by plaintiff. In other words, the primary question is whether or 
not the bank with notice failed to inquire and thus actually aided War- 
den in misappropriating the fund, which in fact should have been cred- 
ited to the account of the corporation, Hale, Cabot and Buck v. Wind- 
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sor Savings Bank, 90 Vt. 487, 98 A. 993. Other cases heretofore cited 
also support such conclusion. 

We come then to estoppel. In that connection the proximate result 
of the situation presented here was wholly the lack of any care and dili- 
gence by plaintiff bank in accepting the note and depositing the funds 
in Warden’s personal account, without making any inquiry as required. 
The transaction involved was a single, strange, and unusual one, which 
never appeared upon defendant’s books. It was concealed from defend- 
ant by Warden, and in fact it was concealed from defendant by the bank, 
who was silent about either its execution or existence insofar as all other 
officers of the corporation were concerned, from August 3, 1949, until 
June 24, 1950, only two days before Warden’s death. Defendant had a 
right and was not negligent in reposing confidence in Warden as a trusted 
agent, and continuing to do so until it received knowledge or informa- 
tion that he was untrustworthy. American Surety Co. v. Smith, Lander- 
you & Co., supra. When defendant did receive such knowledge, it was 
long after the transaction here involved had occurred, and the proceeds 
deposited in Warden’s account had been spent by him for his own use 
and purposes. Any information obtained after August 3, 1949, would 
have served no purpose unless the transaction was subsequently ratified 
by defendant. That did not occur. 

“To constitute an equitable estoppel, there must exist a false repre- 
sentation or concealment of material facts; it must have been made with 
knowledge, actual or constructive, of the facts; the party to whom it was 
made must have been without knowledge or the means of knowledge of 
the real facts; it must have been made with the intention that it should 
be acted upon; and the party to whom it was made must have relied 
on or acted upon it to his prejudice.” Walker v. Ehresman, 79 Neb. 
775, 113 N. W. 218. See, also, Peters Trust Co. v. Cranmore, 114 Neb. 
491, 208 N. W. 635; State ex rel. Truax v Burrows, 136 Neb. 691, 287 
N. W. 178. 

The above statement was quoted with approval in American Surety 
Co. v. Smith, Landeryou & Co., supra, which case is authority for the 
controlling conclusion here that plaintiff was itself negligent because it 
was put on inquiry by the very form of the transaction in the light of its 
authority prescribed in the resolution, but nevertheless failed to perform 
its duty. Such conclusion invokes application of the rule in American 
Surety Co. v. Smith, Landeryou & Co., supra, citing numerous cases, to 
the effect that defendant’s estoppel by negligence does not arise in favor 
of a plaintiff who itself was guilty of negligence. 

As concluded in W. E. Richmond & Co. v. Security Nat. Bank, 16 
Tenn. App. 414, 64S. W. 2d 863, 872: “The doctrine of equitable estop- 
pel is well established. An essential element is the entire good faith and 
innocence of the party imposed on. An estoppel by representation can- 
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not be claimed by one acting thereon, if he knows of, or has been put 
upon inquiry as to its falsity; and where one with a convenient oppor- 
tunity to ascertain the real facts by the exercise of reasonable diligence 
neglects to do so after having been put upon inquiry, he will not be per- 
mitted to defeat another’s just rights by urging an equitable estoppel 
based on his having acted to his disadvantage in relying upon that other’s 
innocently mistaken representation regarding those facts, where such 
representation was not made for the purpose of inducing him so to act. 
Eyers Woolen Co. v. Gilsum, 84 N. H. 1, 146 A. 511, 64 A. L. R. 1196; 
Vineland v. Fowler Waste Mfg. Co., 86 N. J. L. 342, 90 A. 1054, L. R. A, 
1915B, 711.” 


In 19 Am. Jur., Estoppel, § 86, p. 741, it is said: “Good faith is gen- 
erally regarded, however, as requiring the exercise of reasonable diligence 
to learn the truth, and, accordingly, estoppel is denied where the party 
claiming it was put on inquiry as to the truth and had available means 
for ascertaining it, at least where the element of actual fraud is absent.” 
See, also, 21 C. J., Estoppel, § 130, p. 1129; 2 Pomeroy, Equitable Estop- 
pel (4th ed.), § 810, p. 1662. 


As stated in 31 C. J. S., Estoppel, § 103, p. 329, citing First Nat. 
Bank of Bridgeport v. First Nat. Bank of Hartington, 111 Neb. 441, 196 
N. W. 691: “Furthermore, in accordance with well settled general prin- 
ciples governing equitable estoppels, no estoppel can arise where all the 
parties interested have equal knowledge of the facts, or where the party 
setting up the estoppel is chargeable with notice of the facts, or is equally 
negligent or at fault.” 


As stated in Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 365, 367, 42 
L. R. A. 794, 73 Am. St. Rep. 491: “An estoppel in pais is defined to be 
‘a right arising from acts, admissions, or conduct which have induced a 
change of position in accordance with the real or apparent intention of 
the party against whom they are alleged.’ Mr. Pomeroy has formu- 
lated the following definition: ‘Equitable estoppel is the effect of the 
voluntary conduct of a party whereby he is absolutely precluded, both 
at law and in equity, from asserting rights which might, perhaps, have 
otherwise existed, either of property, of contract, or of remedy, as against 
another person who in good faith relied upon such conduct, and has 
been led thereby to change his position for the worse, and who on his 
part acquires some corresponding right, either of property, of contract, 
or of remedy.’ (2 Pomeroy, Equity Jurisprudence 804.) ” 


The fact is, however, that defendant did nothing voluntarily to in- 
duce the bank to change its position, and it never did so. Its position 
was that it had authority to so loan and deposit the money in the first 
instance. However, that authority did not exist, and upon first learning of 
the transaction, which had long theretofore been completed, defendant re- 
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pudiated it. It can not be said that plaintiff bank ever relied in good 
faith upon any subsequent conduct of defendant. It was not induced 
by defendant in any manner to refrain from learning the facts, as it was 
initially obligated to do, and saving itself from loss, if any. 

In Scharman v. Scharman, 38 Neb. 39, 56 N. W. 704, this court held 
that: “To sustain an estoppel, because of the omission to speak, there 
must be both the specific opportunity and the apparent duty to speak. 
The party maintaining silence must have known that some one was re- 
lying thereon, and was either acting, or about to act, as he would not 
have done had the truth been told.” See, also, Smith v. White, 62 Neb. 
56, 86 N. W. 930. In City of Lincoln v. McLaughlin, 79 Neb. 74, 112 
N. W. 363, this court held: “In order to constitute an equitable estoppel 
by silence or acquiescence, it must be made to appear that the facts 
upon which it is sought to make the estoppel operate were kown to the 
parties against whom the estoppel is urged.” 


It will be readily seen that since the note never appeared on defend- 
ant’s books, and its existence was never know by it until June 24, 1950, 
the foregoing rules will not permit plaintiff to recover upon any theory 
of estoppel, by silence or otherwise. 


In that connection, the general rule is that knowledge of an agent is 
imputed to his principal. The reason for the rule is to protect innocent 
third persons. However, there is an exception to the rule where the 
agent is engaged in an independent fraudulent scheme in behalf of his 
own interests and without the scope of the agency. 


In Exchange Bank of Wilcox v. Nebraska Underwriters’ Ins. Co., 84 
Neb. 110, 120 N. W. 1010, 1012, 1133 Am. St. Rep. 614, this court said: 
“We think it may be regarded as well established that where an agent’s © 
duty to his principal is opposed to, or even remotely conflicts with his 
own interest, or the interest of another party for whom he acts, the law 
will not permit him to act, nor will it hold his acts or his knowledge 
gained in such transaction obligatory upon his principal.” 


Also, as held in Koehler v. Dodge, 31 Neb. 328, 47 N. W. 913, 28 Am. 
St. Rep. 518: “A corporation is not chargeable with the knowledge nor 
bound by the acts of one of its officers in a matter in which he acts in 
behalf of his own interests, and deals with the corporation as a private 
individual, and in no way represents it in the transaction.” 


In this case, of course, neither Warden nor plaintiff bank was au- 
thorized to act in the manner in which they did, and the resulting trans- 
action was not subsequently ratified by defendant, because it had no 
knowledge of the material facts until long after it was completed, and 
upon the face of it Warden never purported to act for defendant, but 
only acted for himself. See 13 Am. Jur., Corporations, §§ 977, 978, 
p. 930. 
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There is another rule applicable here, which provides: “A principal 
is not estopped to deny the authority of his agent to perform a particu- 
lar act, on the ground that it was within the agent’s apparent authority, 
unless the authority to perform it was apparent to the person dealing 
with the agent, and by him relied on.” First Nat. Bank v. Farmers’ & 
Merchants’ Bank, 56 Neb. 149, 76 N. W. 430. 


As we have heretofore said, it was apparent upon the face of the 
transaction that Warden had no authority to borrow money from the 
bank in the name of the corporation for his own use and purposes, and 
the resolution gave the bank no authority to make such a loan. It was 
limited by the resolution to borrowing by Warden in the name of the 
corporation on behalf of the corporation. 


Finally, plaintiff argued that it should recover upon the ground 
that where one of two innocent persons must suffer by the acts of a 
third, he whose conduct, act, or omission enabled such third person 
to occasion the loss must sustain it if the other party acted in good 
faith without knowledge of the facts and altered his position to his detri- 
ment. A mere reading of the contention in the light of what has been 
heretofore said discloses that it has no application in this case. 


In State ex rel. Spillman v. Dunbar State Bank, 121 Neb. 528, 237 
N. W. 684, 686, it is said: “It is an old rule of law that, when one of 
two innocent parties must suffer, the one whose oversight or laches has 
made the occurrence of the event possible must suffer, rather than the 
one who is entirely without blame.” See, also, 31 C. J. S., Estoppel, 
§ 103, p. 325; 21 C. J., Estoppel, § 176, p. 1170; Apostoloff v. Levy, 
186 App. Div. 767, 174 N. Y. S. 828. 


Generally the rule that as between two innocent parties the loss 
should fall upon the one who made the loss possible protects only those 
who exercise ordinary care and caution in performance of duty. Hill 
Syrup Co. v. National City Bank, 129 Wash. 171, 224 P. 578. 


In this case, plaintiff was put on notice by the transaction in the 
light of the resolution limiting its authority, which required inquiry 
before acting. It is not in the position of an innocent party, entitled to 
charge the loss against defendant. As stated in Ernst v. Searle, 218 Cal. 
233, 22 P. 2d 715,717: “Here the injury never would have occurred 
had appellant properly performed the duty imposed upon it by law to 
investigate the authority of the agent with whom it was dealing.” 

The findings and judgment of the trial court substantially con- 
formed with the foregoing facts, rules, and conclusions, and for the rea- 
sons heretofore stated, the judgment should be and hereby is affirmed. 


Affirmed. 
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Bank’s Service Charge on Checks Drawn 
Against Insufficient Funds 


A bank rendered its customer special banking services per- 
mitting him regularly to make covering deposits against checks 
drawn by him against insufficient funds. There was no pro- 
vision on the signature card as to the charges to be made for this 
service. The court ruled that nevertheless there was an im- 
plied contract requiring the depositor to pay a reasonable 
charge for the service. Cohen v. Marian et al., Superior Court 
of Pennsylvania, 90 A. 2d 373. The opinion of the court is 
as follows: 


DITHRICH, J.—Appellant brought this action in assumpsit to re- 
cover the sum of $776.80, with interest, representing the aggregate of 
service charges alleged to have been unlawfully levied against his 
“Special Checking Account” with appellees’ bank. During the period 
January 1, 1943 to June 18, 1945, the date the account was closed, de- 
ductions totaling $981.45 were made for banking services. Appellant’s 
complaint is that under the terms of the written contract governing the 
account, as set forth on the signature card signed by appellant at the 
time the account was opened, the appellees were entitled to deduct only 
$204.65 as service charges. 

The case was tried nonjury before Burch, J., who found for appel- 
lees. The court en banc dismissed appellant’s motions for new trial 
and judgment n. o. v. and entered judgment on the finding of the trial 
judge. This appeal followed. 

The controversy is the result of the unusual manner in which ap- 
pellant manipulated his bank account and the exceptional service af- 
forded him by appellees’ bank. During the period in question appel- 
lant’s average monthly balance was $42, but checks totaling $362,000, 
averaging about $12,000 monthly, were issued again and paid from the 
account. It appears that in the ordinary course of business the Federal 
Reserve would deliver to appellees’ bank at 10:30 a. m. all checks drawn 
on the bank by its depositors. At 1:00 p. m. a messenger of the Federal 
Reserve would pick up all dishonored checks. However, the bank had 
until 4:00 p. m. to return them by its own messenger. In the period 
involved the bank received 1751 checks in substantial amounts drawn 
by appellant against insufficient funds. At appellant’s request these 
checks were not dishonored immediately but, instead, appellant was 
given opportunity to make deposits covering them before 4:00 p. m. 
Such deposits were made on all except 22 occasions when it was neces- 
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sary for the bank to return the checks to Federal Reserve by its own 
messenger. The bank sent monthly statements to appellant showing 
charges for both normal and unusual activity in his account. On 85 
occasions the account was overdrawn because it contained insufficient 
funds to pay the service charges. 

Appellant admits that the bank properly deducted $204.65 as charges 
for the normal banking activity contemplated by Paragraphs 2 and 4 
of the signature card. The dispute is whether the additional $776.80 
deducted as charges for the special handling of appellant’s overdrafts 
was justified. 

Appellees alleged in their answer to plaintiff's second amended 
complaint that all the service charges “were proper charges under the 
terms of the written agreement between the parties.” Under new matter 
they alleged that the service charges made were “In strict compliance 
with the terms and conditions of the written contract.” At trial ap- 
pellees amended the answer by adding thereto an averment that on or 
about January 1, 1943, there was posted in the banking room of the 
bank a notice that thereafter all accounts showing “special activity” 
would be subject to special analysis and charges, and that special 
charges were made pursuant thereto. Judge Burch, however, in his 
memorandum opinion, by way of explanation of his finding, said: 
“In reaching this conclusion the trial judge gave no effect and no 
weight to the evidence offered pursuant to the amendment, with 
reference to the alleged change in the contract by notice posted. 
In the view we take of this matter such evidence and the 
amendment itself are irrelevant.” It was the lower  court’s 
opinion that “The written contract only provided for normal banking 
activity. .. . But, for the plaintiff’s convenience, a course of conduct 
was entered into not covered by the written contract. For this extra 
banking service the bank was entitled to payment. The services were 
charged on the basis of 25 cents for each $100.00 of overdraft which was 
handled in this way. This does not appear to us to be unreasonable. 
The total charges for service appear to be reasonable and fair in the light 
of the plaintiff’s operations.” Speaking for the court en banc, Judge 
Burch crystallized the sole basis for the finding for appellees as follows: 
“That there was at least an implied agreement to pay for such unusual 
services, by which the depositor was able to protect his credit and his 
financial standing, is established by the fact that the depositor received 
without protest over a period of thirty months, monthly statements set- 
ting forth the amount of the charges for such services. The depositor 
cannot stand by and receive the benefits and then after the account has 
been closed, make demand upon the bank for alleged overpayments.” 

It is clear from the memorandum opinion of the trial judge and the 
opinion of the court en banc that the bank was permitted to retain the 








526 THE BANKING LAW JOURNAL 


moneys deducted in excess of the $204.65 for admitted normal services 
on an implied contract. 


Since the trial judge made no finding that the notice alleged in the 
amendment to the answer was in fact posted and gave no effect to the 
evidence relating thereto, we must, for purposes of review, consider 
the signature card as containing all the terms of the written contract 
governing the account, without modification by anything done pur- 
suant to Paragraph 9, by which the bank reserved the right to amend 
the rules and regulations governing accounts by posting notice thereof 
in the banking rooms for a period of ten days. Our review, therefore, 
will be confined to a determination of the correctness of the finding in 
favor of appellees based on the existence of an implied contract. 


Appellant invokes the principle that the existence of an express con- 
tract embracing all the terms of an agreement between the parties pre- 
cludes a finding of an implied contract on different terms. But, con- 
trary to the contention of appellant, the amount of compensation for all 
services to be rendered by the bank was not expressly agreed to. In 
the contract appearing on the signature card particular charges for 
specific services are enumerated. The language used can in no way be 
construed as covering the services which are the subject of the dispute. 
There is no reference to the handling of checks drawn by the depositor 
against insufficient funds in such a way as to afford him an opportunity 
to make covering deposits in fact that such services were not within the 
contemplation of the parties clearly appears from Paragraph 4 of the sig- 
nature card which flatly provides that all overdrafts “will be returned 
unpaid without notice to the depositor” at a cost to him of 50 cents 
for each check dishonored. If the bank had returned each unpaid 
check without notice to the depositor and charged his account with 50 
cents for each check so returned, as it could and perhaps should have 
done, the alleged overcharge would have been approximately $100 more. 


Contracts may be implied in fact or implied in law. The distinction 
between the two types of implied contract is well drawn in the case of 
Cameron, to Use of Cameron v. Eynon, 332 Pa. 529, 532, 3 A. 2d 423, 
424, where Mr. Justice Stern, speaking for the Supreme Court, stated: 
“A quasi contract arises where the law imposes a duty upon a person, 
not because of any express or implied promise on his part to perform it, 
but even in spite of any intention he might have to the contrary. A 
quasi contract, which is a fictional contract, is not to be confused with a 
contract implied in fact, which is an actual contract, and which arises 
where the parties agree upon the obligations to be incurred, but their 
intention, instead of being expressed in words, is inferred from their 
acts in the light of the surrounding circumstances.” Cf. Thomas v. 
R. J. Reynolds Tobacco Co., 350 Pa. 262, 38 A. 2d 61, 157 A. L. R. 1432; 
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Lach v. Fleth, 361 Pa. 340 64 A. 2d 821; Home Protection Building & 
Loan Ass’n case, 143 Pa. Super. 96, 17 A. @d 755. In the B. & L. Ass’n 
case, supra, Hirt, J., after referring to the Cameron case, said, 143 Pa. 
Super. at pages 98, 99, 17 A. 2d at page 756: “An implied contract 
must be legitimately inferred from the intention of the parties as indi- 
cated by the circumstances and ‘the ordinary course of dealing and the 
common understanding of men.’ Hertzog v. Hertzog, 29 Pa. 465. “Gen- 
erally, there is an implication of a promise to pay for valuable services 
rendered with the knowledge and approval of the recipient, in the ab- 
sence of a showing to the contrary. A promise to pay the reasonable 
value of the service is implied where one performs for another, with 
the other’s knowledge, a useful service of a character that is usually 
charged for, and the latter expresses no dissent or avails himself of the 
service. . . .: 12 Am. Jur., Contracts, § 5.” (Emphasis added.) 


Under the unusual circumstances of the case at bar a contract im- 
plied in fact existed between the parties requiring appellant to pay for 
the special banking services provided him. Since appellees did not rely 
on an implied contract but on an express agreement which we must 
regard as unproved, appellant contends that the disputed charges can- 
not be allowed by resorting to the law of implied contracts. 

However, in the instant case, it must be borne in mind that while 
appellees did plead an express contract it was not a contract providing 
for the payment of a fixed compensation for the services in question. 
The contract relied on was contained in an alleged notice posted pur- 
suant to Paragraph 9 of the signature card and merely provided that all 
accounts showing “special activity” would be subject to “special analy- 
sis and charges.” The averments relating to the charges based on 
“special activity,” that is, activity not covered by Paragraphs 2 and 4 
of the signature card, necessarily presented issues pertinent to a plead- 
ing of quantum meruit. It was averred that the bank had to return 
22 of appellant’s checks unpaid; that appellant’s account was overdrawn 
on 85 occasions; and that monthly statements and cancelled checks were 
submitted to appellant, together with debit slips itemizing charges made 
for “unusual activity which caused Defendants heavy expenses in han- 
dling and analyzing.” Moreover, it was averred that at no time during 
the period in which he used appellees’ banking facilities did appellant 
object to withdrawals made to cover service charges. 

We have viewed the evidence offered in support of the averments in 
the pleadings and the reasonable inferences therefrom in the light most 
favorable to appellees as we are required to do by law. Hayden v. 
Coddington, 169 Pa. Super. 174, 82 A. 2d 285. The existence of an 
implied contract to pay for the reasonable value of the services fur- 
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nished was established. All the elements of the burden of proving a 
claim on a quantum meruit were proved, viz., (1) the rendering of ex- 
traordinary banking services, (2) acceptance of them by appellant, 
and (3) their value. Lach v. Fleth, supra, 361 Pa. at pages 348, 64 A. 
2d 821. 


In a case pleaded, tried and decided on the theory that the claim 
was based on an express contract, the Supreme Court said: “In an 
otherwise proper case, where all the evidence concerning the transac- 
tion has been fully developed, we have a right to permit the amend- 
ment of the pleadings so that one suing upon an express contract may 
recover upon a quantum meruit, providing that it adheres to the same 
transaction in both cases and does not change the factual situation as 
presented to the court below, Taylor v. Stanley Amusement Co. of 
America, 305 Pa. 546, 553, 158 A. 157, 159; and we have the right to 
consider the amendment as having been made and so dispose of the 
issue.” McGregor’s Estate v. Young Township, 350 Pa. 93, 110, 38 A. 
2d 313, 320 (Emphasis added). In Cowell to Use of Fesler v. Builders, 
Inc., 1389 Pa. Super. 192, at page 195, 11 A 2d. 504, at page 505, this 
Court said that “the courts are liberal in allowing amendments suffi- 
cient to cover such a claim [one based on an implied contract where the 
express contract pleaded is not proved] where the issue has actually 
been presented to and passed upon by the trial court and the defendant 
has not been unduly prejudiced thereby.” 

In the instant case the evidence concerning the transaction having 
been fully developed and, moreover, the issue of the existence of an 
implied contract having been passed upon by the court below, we may 
consider the appellees’ pleadings to have been properly amended to 
show a claim founded on an implied contract without prejudicing appel- 
lant in any way. “Even though it be conceded that one may not 
sue upon an express contract and recover upon a quantum meruit..., 
the courts generally have treated the matter from the standpoint of 
amendments of the pleadings, and have held that where all the evidence 
concerning the transaction has been fully developed, and the defendant 
has not been misled by the variance, if any, between the pleadings and 


the evidence, the pleadings may be amended on appeal to conform to 
proof, or the amendment will be regarded as made.” 18 A. L. R. 1208, 
Annotation. (Emphasis added.) 

Judgment affirmed. 
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Bank as Assignee Subject to Set-Off on 
Delinquent Taxes of Government 
Contractor 


The United States Court of Claims has recently ruled that 
the liability of a government contractor for unpaid federal 
withholding taxes does not arise independently of the govern- 
ment contract, and that therefore the government is entitled 
to set-off such unpaid taxes against the claim of a bank as 
assignee of the payments due from the government under the 
contract. ‘This decision, however, construes the Assignment 
of Claims Act prior to the 1951 amendment, which changes 
the law of this case so as to protect the financing bank. (See 
68 B.L.J 442, August 1951). Central Bank v, United States, 
U. S. Court of Claims, July 15, 1952. ‘The opinion of the 
court is as follows: 


LITTLETON, Judge, delivered the opinion of the court: On Decem- 
ber 30, 1944, the Graham Ship Repair Company, a partnership of 
Oakland, California, hereinafter referred to as the Graham Company, 
entered into a contract with the Navy Department for certain ship re- 
pair work. After the execution of the contract, the Graham Company 
arranged with plaintiff, a banking institution, for the financing of the 
work under contract and as security for funds to be advanced, the 
Graham Company, on January 31, 1945 assigned to plaintiff the pro- 
ceeds payable to it under the contract, such assignment being made 
pursuant to the provisions of the Assignment of Claims Act of 1940 (54 
Stat. 1029). Pursuant to such assignment plaintiff advanced to the 
Graham Company substantial sums of money for use in the performance 
of the contract. During the course of performance of the contract the 
Government ascertained that the Graham Company had failed to pay 
over and remit to the Collector of Internal Revenue the sums of $453,- 
469.55, withholding tax, and $11,462.91, Federal unemployment tax, 
aggregating $464,932.46. These taxes represented amounts withheld 
from salaries and wages of employees or laborers of the contractor who 
were engaged in the performance of the Navy contract, above referred 
to. The amounts so withheld had been converted by the partners of the 
Graham Company to their own use. The Graham Company, as an 
employer, was required to withhold and pay over these taxes to the 
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Collector by the provisions of Sections 1401 and 1622 of the Internal 
Revenue Code. Because of the failure of the contractor to pay such 
taxes to the Collector, the Navy Department declined to issue further 
job orders to the Graham Company and terminated the contract. The 
interest and penalties on the taxes which the Graham Company failed 
to pay, as required by law, amounted to $151,818.49, making a total of 
$616,750.95 due from the Graham Company on account of such taxes. 
The partners of the Graham Company were indicted for willful attempt 
to defeat and evade the payment of the withheld taxes and they pleaded 
guilty. 


At the time the Navy contract with the Graham Company was 
terminated there was due to the Graham Company, for work performed 
under the contract, the sum of $110,966.08. At that time, also, the 
Graham Company was indebted to the plaintiff for an amount in excess 
of $110,966.08 for advances made by plaintiff in connection with the per- 
formance of the contract. 


The taxes, interest, and penalties, due from the Graham Company 
were duly assessed by the Commissioner of Internal Revenue. Plaintiff 
made claim for the balance due under the contract but the Government 
refused to pay said sum to it, and by a final settlement certificate issued 
by the General Accounting Office, May 18, 1950, the sum of $110,966.08 
due the Graham Company was offset in partial satisfaction of the in- 
debtedness of the Graham Company to the United States. After this 
offset, there remained due from the Graham Company, $415,018.17 
which is still outstanding and unpaid. 


The United States had the right to set off the amount here in question 
due from it to the Graham Company under the contract of December 
30, 1944, United States v. Munsey Trust Co., 322 U. S. 234; Modern 
Industrial Bank v. United States, 101 ©. Cls. 808; Seaboard Surety Com- 
pany v. United States, 107 C. Cls. 34; Royal Indemnity Co. v. United 
States, 117 C. Cls. 736. But the plaintiff contends that under the facts 
in this case such offset was improper and was prohibited by the pro- 
visions of the Assignment of Claims Act of 1940 (54 Stat. 1029), inas- 
much as the indebtedness of the Graham Company to the Government 
for the taxes in question arose independently of the contract of December 
30, 1944, between the Graham Company and the Navy Department. 
The Assignment of Claims Act, so far as here material, provided as 
follows: 


“Any contract entered into by the War Department or the 
Navy Department may provide that payments to any assignee 
of any claim arising under such contract shall not be subject to 
reduction or set-off, and if it is so provided in such contract, such 
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payments shall not be subject to reduction or set-off for any in- 
debtedness of the assignor to the United States arising independ- 
ently of such contract.” 


We are of the opinion that the indebtedness of the assignor, the 
Graham Company, to the United States for the taxes in question was 
not so independent of the contract of December 30, 1944, as to preclude 
the Government from offsetting the balance due under the contract 
against such indebtedness. As hereinbefore stated, the tax indebtedness 
of the Graham Company arose by reason of and in connection with its 
performance of work under the contract. The assignee knew that the 
contractor would be required to withhold and pay taxes to the de- 
fendant. The obligation of the contractor for the taxes in question 
arose before the partners converted such taxes to their own use and such 
obligation was therefore directly associated with the contract. The tax 
obligation in question also had a direct relation to the contract. Section 
1622a of the Internal Revenue Code, 26 U. S. C. 1622a, provides: 


“Every employer making payment of wages shall deduct and 
withhold upon such wages a tax equal to 15 per centum of the 
amount by which the wages exceed the number of withholding 
exemptions claimed multiplied by the amount of one such exemp- 
tion as shown in subsection (b) (1).” 


Section 1623 of the Internal Revenue Code provides that “The em- 
ployer shall be liable for the payment of the tax required to be deducted 
and withheld under this subchapter, and shall not be liable to any person 
for the amount of any such payment.” 


We do not find anything in the history of the Assignment of Claims 
Act which requires the conclusion that Congress intended to take away 
from the Government the right, in a case such as this, to offset a balance 
due from it to an assignor against an indebtedness of the character here 
involved of such assignor. It is true that the indebtedness of the Graham 
Company for the taxes in question was not entirely dependent upon the 
contract; but we think it is clear that such indebtedness was not entirely 
independent of such contract. In order to be independent, as we think 
that term was used and intended by the Assignment of Claims Act, the 
indebtedness must arise irrespective of, exclusive of, and separate from 
the contract, and must have no direct relation with such contract. We 
think Congress intended that the above quoted provision of the Assign- 
ment of Claims Act should be interpreted and applied in accordance 
with the ordinary and natural meaning of the language used. 


The defendant was not a mere stakeholder but was the owner of the 
fund amounting to $110,966.08 to be disbursed, and was also the owner 
of a claim against said fund. As a general proposition of law, the Gov- 
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ernment was in a better position than plaintiff as a claimant to a fund 
representing the balance due under the contract. In United Statee v. 
Munsey Trust Co., 332 U. S. 234, 240, the Court said: 


“.. And one whose own appropriation and payment of money 
is necessary to create a fund for general creditors is not a general 
creditor. He is not compelled to lessen his own chance of re- 
covering what is due him by setting up a fund undiminished by 

_his claim, so that others may share it with him. In fact, he is 
the best secured of creditors; his security is his own justified re- 
fusal to pay what he owes until he is paid what is due him.” 


From a careful consideration of the right of the Government, gen- 
erally, to offset amounts due from it to a contractor against amounts 
due from such contractor, in the light of the facts in this case and the 
above quoted provisions of the Assignment of Claims Act of 1940, we 
are of the opinion that the offset made by the defendant in this case 
was proper and that plaintiff is not entitled to recover. The petition is, 
therefore, dismissed. It is so ordered. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Trust of Oil and Gas Lease Held Valid 





Canning v. Bennett, Oklahoma Supreme Court, April 29, 1952 


The settlor established a trust consisting largely of oil and gas leases. 
It was contended that oil and gas leases were consumable personal prop- 
erty and that a life estate in trust could not be created in such property. 
In a case of first impression the court ruled that the trust, as well as 
the creation of successive estates in oil and gas leases, was valid and 
proper. 


Will Held to Be “Cancelled” by Later Instrument Not 
Executed as will 





Harchuck v. Harchuck, Connecticut Superior Court, May 2, 1952 


The Connecticut statute provides: “No will or codicil shall be re- 
voked in any manner except by burning, cancelling, tearing or obliterat- 
ing it by the testator... or by a later will or codicil. The decedent had 
executed an instrument which purported to revoke all prior wills but was 
signed by two witnesses only. The court held that the execution of 
this instrument constituted a “cancellation” of the will! Although three 
witnesses were required for a valid will or codicil the fact that the instru- 
ment here was signed by two witnesses only made no difference. 


Probate Order Necessary to Transfer Florida Motor Vehicle 





Ruling of Commissioner of Motor Vehicles, Florida, May 1952 


The Florida Commissioner of Motor Vehicles has ruled that the 
ownership of a vehicle of record may not be transferred after the death 
of the record owner without the consent or order of the probate court. 
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Jurisdiction of Federal Court Over Will Contest 





Rice v. Sayers, U. 8. Court of Appeals, Tenth Circuit, July 29, 1952 


Section 59-301 gives the Kansas probate courts exclusive jurisdiction 
of actions to contest wills. The Federal Court of Appeals for the tenth 
circuit has ruled that in view of the state statute, a federal district court 
sitting in Kansas has no jurisdiction to entertain such an action. 


Kentucky Rules on Validity of Will Pouring Over to 
Amendable Trust 





Stouse v. First National Bank of Chicago, Kentucky Court of Appeals, 
November 16, 1951 


Ruling on a question formerly undecided in Kentucky, the Kentucky 
Court of Appeals has ruled that an amendable trust instrument may be 
incorporated by reference in a will. Amendment to the trust subse- 
quent to the execution of the will would not be effective unless executed 
with the formalities of a will. 


Trust Requirements of Investment in Unavailable Securities 





In re Friedlander, New York Surrogate’s Court, 127 N.Y.L.J. 2227 


Where a will directed a trustee to invest 65% of the funds in 
securities which were unavailable, the trustee would be protected in 
investing the fund in such securities as were permissible for trustees 
generally. 


Monogram on Stationery Not Signature for Holographic Will 





Pounds v. Litaker, North Carolina Supreme Court, June 11, 1952 


The decedent’s will was written in her own handwriting on her per- 
sonal stationery on the upper corner of which was engraved her initials. 
The writing was not signed by her. The court held that the instrument 
could not be probated as a holographic will under the North Carolina 
statute requiring that the decedent’s “name must be subscribed thereto, 
or inserted in some part thereof.” 








TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Estate Tax: Charitable Deduction Denied on Account of 
Trustees’ Power to Invade Principal for Life Tenant 





Blodgett v. Delaney, U. S. District Court, Massachusetts May 26, 1952 


Decedent’s will directed the trustees to pay over the net income from 
the trust to decedent’s sister, Sarah L. Guild, quarterly or oftener in 
the trustees’ discretion for the period of her natural life, and “also to 
pay from the principal any amount in their discretion for her comfort 
and welfare.” There was a remainder over to certain specified charities. 

The court ruled that the remainder interest of the charities could 
not be definitely ascertained in view of the absence of a definite limita- 
tion on the trustees’ power to invade principal. Therefore the estate 
was entitled to no charitable deduction for federal estate tax purposes. 

The Court explained its holding: The case is governed by the answer 
to the question “whether the bequests to the charities had, as of the 
date of the testator’s death, a presently ascertainable value.” This in 
turn depends on whether as of that time, the extent to which the sister 
would divert the corpus from the charities could be measured accurately. 
See Merchants Bank v. Commissioner, 320 U. S. 256. In that case the 
court set up the following criterion, which is controlling in this case: 
“Only where the conditions on which the extent of invasion of the corpus 
depends are fixed by reference to some readily ascertainable and re- 
liably predictable facts do the amount which will be diverted from the 
charity and the present value of the bequest become adequately measur- 
able.” “For a deduction under § 303 (a) (3) to be allowed,” says the 
court, “Congress and the Treasury require that a highly reliable ap- 
praisal of the amount the charity will receive be available, and made, 
at the death of the testator. Rough guesses, approximations, or even 
the relatively accurate valutions on which the market place might be 
willing to act are not sufficient.” The standard must be one “fixed in 
fact and capable of being stated in definite terms of money.” See also 
Ithaca Trust Co. v. United States, 279 U.S. 151. In the Merchants 
Bank case the court disallowed the deduction where the testamentary 
disposition authorized the trustee to invade the corpus for the comfort, 
support, maintenance and happiness of testator’s wife. In the Ithaca 
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Trust case the testator’s wife was given authority to use from the princi- 
pel any sum “that may be necessary to suitably maintain her in as 
much comfort as she now enjoys.” The court held that the standard 
was fixed in fact and capable of being stated in definite terms of money 
and consequently it allowed the deduction for the charities. 


Estate Tax: Commission Could Disregard Agreement Allowing 
Survivor to Purchase Partner’s Interest at Figure not 
Allowing for Good Will 





Trammell v. Commissioner, U. S. Tax Court, 18 T.C. No. 77 


The testator and his wife were partners in a ladies’ ready-to-wear 
shop in Nashville, Tennessee. The partnership agreement provided 
in part: 

“In the event this agreement is terminated by the death or inability 
to act of either of said partners, it is expressly agreed that the surviving 
partner may continue the business as theretofore, and buy out the busi- 
ness of such partner, by paying therefor the reasonable value of the 
partner’s property as may be determined from the books of the partner- 
ship, paying nothing for good will, and taking into account depreciation, 
etc.” (Italics added) 

After the husband’s death his wife purchased his interest at book 
value for $33,966.82. The Commissioner increased the value of de- 
cedent’s interest in the partnership including in his valuation the hus- 
band’s share in the good will of the business. In establishing a value of 
$45,000 the court ruled that the provision in the partnership agreement 
permitting the survivor to purchase the other partner’s interest with 
no allowance for book value could be disregarded for estate tax purposes. 


Payments by Employer to Employee’s Widow Held 
Taxable Income 





Estate of Davis v. Commissioner, U. S. Tax Court, July 31, 1952 


Upon his dismissal the decedent’s employer agreed to pay him one 
year’s salary as termination payment and in the event of his death with- 
in the year to pay the balance to his widow. Upon the employee’s death 
within the year the court ruled that the balance paid to the widow was 
includible in the husband’s gross estate for federal estate tax purposes 
and was also taxable income to the widow. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Monetary Policy 
t bene Congressional Subcommit- 
tee on General Credit Control 
and Debt Management, has is- 
sued its final report. The Sub- 
committee, of which Representa- 
tive Wright Patman of Texas is 
chairman, states that “The inde- 
pendence of the Federal Reserve 
System is desirable, not as an end 
in itself, but as a means of con- 
tributing to the formulation of the 
best over-all economic policy. In 
our judgment, the present degree 
of independence of the System is 
about that best suited for this pur- 
pose under present conditions.” On 
the other hand, the Subcommittee 
reached the conclusion that there 
was a need for “increased under- 
standing of each other’s problems” 
among Government agencies. In 
this connection, it recommended 
that a consultative and advisory 
council be established on an experi- 
mental basis by executive order; 
such council, however, would have 
no directive power over its mem- 
bers. 

The Subcommittee felt that the 
effectiveness of the present policy- 
making body could be improved 
by reducing the membership of the 
Board of Governors of the Federal 
Reserve System from 7 to 5, by an 
increase in salaries, by a reduction 


in length of term from 14 to 6 


years, and by making the members 
eligible for reappointment. With a 


view to strengthening the ties be-_,. 


tween the Reserve System and 
Congress, it also recommended that 
the accounts of the Board of Gov- 
ernors be audited by the General 
Accounting Office, and that the an- 
nual budgets of both the Board and 
the Reserve Banks be presented to 
Congress for the latter’s informa- 
tion. 

A minority statement was made 
by Senator Douglas of Illinois who, 
directing his attention to monetary 
policy, emphasized the importance 
of the preparation of a Congres- 
sional directive clearly differentiat- 
ing between the responsibilities of 
the Treasury and the Federal Re- 
serve System, as well as the estab- 
lishment of a general “norm of ac- 
tion” to guide Federal Reserve 
policy. 

The report endorses the present 
form of the gold standard and op- 
poses restoration of free converti- 
bility of paper money into gold. 
The report also opposes the issu- 
ance of “purchasing-power” bonds 
and voices its approval of the latest 
revisions in the terms of U. S. Sav- 
ings bonds. 


Government Bond Market and 

Treasury Finance 

In two recent addresses, Leroy 
M. Piser explored the outlook for 
the Government bond market, in- 
terest rates, and Treasury Financ- 
ing. Mr. Piser who is Vice-Presi- 
dent of Aubrey G. Lanston and 
Company, government security 
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dealers, summarized his discussion 
as follows: 

1—The course of business and 
Federal Reserve policy will deter- 
mine the trend of the Government 
bond market and of interest rates. 
However, it seems a reasonable 
prospect that the course of busi- 
ness, over the next few months, will 
lie somewhere between stability and 
a moderate rise. 

2—For at least the balance of 
1952, it appears unlikely that there 
will be a sufficient downturn in 
mortgage creation or in new corpo- 
rate bond flotations to result in a 
strong bond market. Concomit- 
antly, there is also little evidence 
that business will decline suffi- 
ciently to cause a reversal of Fed- 
eral Reserve policy and a large in- 
crease in Federal Reserve holdings 
of Governments. 

8—Support purchases of Govern- 
ments should not be anticipated 
except for the prevention of dis- 
order. 

4—Absent an unusual factor such 
as gold imports, it is probable that 
the money market will remain sea- 
sonally tight until the end of 1952. 

5—It is of vital importance 
whether the Federal Reserve sup- 
plies reserves through member bank 
borrowings or by its own outright 
purchases of Governments in the 
open market. If the Federal Re- 
serve maintains its present policy, 
most of the required reserves should 
be supplied through member bank 
borrowings. 

6—Should a renewal of inflation- 
ary pressures and a further expan- 
sion of bank credit occur, efforts 
to retard these developments might 
take the form of increasing discount 
rates, causing increased bank bor- 
rowings from the Federal Reserve, 
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tightening interest rates, and in- 
creasing pressure on the money 
market. Such devices might very 
well prove effective and adequate. 
They could prevent a further in- 
crease in bank credit and influence 
a decline in business activity and 
commodity prices. On the other 
hand, should business remain rea- 
sonably stable, Treasury bill rates 
could remain close to 134 per cent, 
with the remainder of the market 
evidencing no significant trend. 

Mr. Piser states that investors 
must follow developments closely, 
keep themselves fully advised, and 
be prepared to move in either di- 
rection. 

With respect to prospective 
Treasury financing operations, Mr. 
Piser observes that the Treasury is 
now confronted with a substantial 
cash deficit and substantial matur- 
ing of securities. This deficit is oc- 
curring in a period when business 
appears to be on an even keel. The 
Treasury is now trying to sell its 
securities to nonbank investors, 
particularly individuals, who will 
remain permanent holders. This 
program involves the sale of sav- 
ings bonds to individuals, savings 
notes and short-term marketable 
securities to corporations, and long- 
term marketable securities to in- 
surance companies and mutual sav- 
ings banks. The outlook in this 
connection, he remarks, is not too 
hopeful. 

Nevertheless, it seems likely that 
the Treasury can obtain, at least 
temporarily, a few billion dollars 
from corporations against their ac- 
cruing tax liabilities. It is Mr. 
Piser’s feeling that additional non- 
commercial bank funds could be 
obtained if an attractive market- 
able bond could be offered to other 





mutual investors. How much could 
be obtained from these latter 
sources is not subject to precise 
measurement since such investors, 
as a general rule, prefer higher rate 
mortgages and corporate bonds. 
However, in recent years, institu- 
tional mortgage and _ corporate 
bondholdings have increased ma- 
terially, both in dollar amount and 
as a percentage of total assets. Ac- 
cordingly, it is likely that many 
more institutions would now be re- 
ceptive to Treasury issues bearing 
a rate above that required by their 
expenses than has been the case up 
to this time. 

Mr. Piser notes that the amount 
which would be made available to 
the Treasury from such investors 
cannot be estimated with accuracy, 
since the market has yet to be 
tested by the Treasury with an 
orthodox offering. The intermedi- 
ate bonds recently sold by the 
Treasury, he points out, will even- 
tually wind up with the commercial 
banks. 

Taxation 

Taxes will be successively lower 
in each of the coming four years, 
according to Beardsley Ruml, for- 
mer president of the Federal Re- 
serve Bank of New York. This 
forecast is based on the facts that 
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lower taxes are economically neces- 
sary, fiscally possible, and repre- 
sent good politics; the prediction 
is ventured without qualification as 
to the success of either party in the 
November election. 

At the same time, Mr. Ruml 
points out that there will be a great 
deal of competition for tax reduc- 
tion among industries, associations 
and lobbies on behalf of themselves 
and their members and clients. 
Considerable pressure, he asserts, 
can be expected from every trade 
which is burdened by an excise tax. 

Mr. Ruml anticipates that tax 
reductions will be accompanied by 
an increase in individual exemp- 
tions and will encompass a reduc- 
tion in personal income tax rates 
as well. 

Bank Capital Funds 

Undercapitalized national banks 
can successfully satisfy their re- 
quirements for new capital through 
the sale of common stock. This is 
the opinion of Preston Delano, 
Comptroller of the Currency, who 
feels that national banks should 
not seek to attract additional capi- 
tal through the sale of preferred 
stock, except as an emergency 
measure. 

Mr. Delano points to the fact 
that, during 1951, 190 national 
banks raised more than $150 mil- 
lion for addition to capital and sur- 
plus accounts through common 
stock flotations. This experience, 
he remarks, is “at partial variance 
with the arguments of those who 
contend that the only answer to a 
need for additional capital rests on 
the sale of preferred stock.” 

Certain conclusions are reached 
on the basis of a recent survey of 
the reports of examinations of 4,- 
946 national banks; the Comptrol- 
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ler notes that fewer than $00 are 
definitely undercapitalized and 
that, for the most part, these are 
relatively small institutions. The 
record of corrections in recent years 
through the sale of common stock, 
he asserts, is persuasive evidence 
that such situations can be dealt 
with successfully without the sale 
of preferred stock. Nevertheless, 
Mr. Delano indicates that the mat- 
ter of preferred stock sale will re- 
ceive the benefit of continuing 
study. He conceded that abandon- 
ment of the present “emergency 
measure” requirement for the sale 
of preferred stock will make it less 
difficult for undercapitalized banks 
to remedy their situations. 

In calling attention to the fact 
that a whole new series of problems 
would result from the issuance of 
preferred stock, certain beneficial 
effects are admitted. New preferred 
capital would justify an enlarged 
volume of risk assets, or more fully 
justify the existing volume of such 
assets, from the standpoint of de- 
positor protection. Nevertheless, 
the Comptroller maintains that the 
“full weight of the increased risk 
would bear first on the common 
stockholder. Over a period of time, 
he ventured that this could result 
in common stocks of banks losing 
some measure of their present high 
investment standing; also, the sale 
of preferred stock would tend to 
become the general rule in bank 
recapitalization programs, and the 
sale of common stock could become 
much more difficult. The Comp- 
troller wonders at the complica- 
tions arising in the event of the 
necessity of an emergency recapi- 
talization, wherein it might be 
necessary to issue a third and 
senior class of stock. 
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Four TIMES Sergeant Lee’s platoon 
had taken, then lost, the hill near 
Ip-o-ri. On the fifth try, the sergeant 
was leading. A Red grenade hit him, 
seriously wounding both legs. Refus- 
ing assistance, he advanced by crawl- 
ing. He caught a rifle bullet in the 
back. Still he wouldn’t be stopped. 
Finally, with 12 survivors, he took 
the hill. Sergeant Hubert Lee says: 


“In thirteen years of soldiering, 
I’ve seen brave enemies defeated— 
because things had collapsed back 
home. That’s why I appreciate how 
important it is that people like you 
are. buying U.S. Defense Bonds. 





M/Sst. 
Hubert L. Lee.usa 
Medal of Honor 





“T’m told that you, and millions of 
others, own 50 billion dollars in our 
country’s Defense Bonds. That’s 
strength! A man can face a hill when 
he knows people like you are keep- 
ing our homeland strong.” 

+ * + 

Now E Bonds earn more! 1) All Series 
E Bonds bought after May 1, 1952 aver- 
age 3% interest, compounded semi- 
annually! Interest now starts after 6 
months and is higher. in the early years. 
2) All maturing E Bonds automatically 
go on earning after maturity—and at the 
new higher interest! Today, start invest- 
ing in better-paying Series E Bonds 
through the Payroll Savings Plan! 


Peace is for the strong! for peace and prosperily 


save with U.S. Defense Bonds! 
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